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STATEMENT OF QUESTIONS PRESENTED 


1. Whether substantial evidence on the record con- 
sidered as a whole, supports the Board’s finding that 
petitioner violated Section 8(a)(1) of the Act by dis- 
charging employee Mary Akey for engaging in ac- 
tivities which were concerted and/or protected under 
Section 7 of the Act. 


2. In view of the facts in this case, whether the 
Board’s order is valid and proper under Section 10(c) 
of the Act. 
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UNITED STATES COURT OF APPEALS 


FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 17,267 


WALLS MANUFACTURING COMPANY, INC., 
Petitioner, 


vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent and Cross-Petitioner 


On Petition To Set Aside An Order Of The National 
Labor Relations Board And On A Cross-Petition For 
Enforcement Of An Order Of The National 
Labor Relations Board 


JURISDICTIONAL STATEMENT 


Petitioner, is a company incorporated under the 
laws of the State of Texas, and a “party’ aggrieved” 
by an Order of the National Labor Relations Board? 


1See definition of “party”; Rules and Regulations of National Labor Re- 
lations Board, Series 8, Section 102.8: “The term “party” as used herein 
shall mean °*’* ® any person named as respondent ° * ° under the Act 


2By Section 10(£ a National Labor Relations Act, as amended (61 
Stat. 186, 29 U.S.C. Section 151, et seq.), a appectyree eee byanicasen 
of the Board may seek review in this Court. pecifically: 

“Any person aggrieved by a final order of the Board * * ° deny- 


ing in whole or in part of relief sought ma: obtain a review of 
order ° *in the United States Court of Appeals for the 


g, modifying, and ectcectogees 
or aa a CAI the 


ORONO |" 


2 


and now seeks review of the Supplementary Decision 
and Order of the Board issued July 17, 1962 (137 
NLRB No. 134; JA 186-192) ordering Petitioner to 
cease and desist from certain violations of the Act 
and to reinstate Mary Akey to her former employment 
with back pay and other affirmative action. 


STATEMENT OF THE CASE 
A. The Events Prior To Mary Akey’s Discharge. 


In the latter part of May, 1958, Henrietta LeDanois, 
an employee at Petitioner’s Cleburne, Texas plant 
complained to production manager Pou that the rest- 
room was dirty, emphasizing primarily the employees’ 
failure to properly use the boxes provided for trash 
(JA 47)2 Although LeDanois had talked about the 
condition of the restroom with other employees during 
lunch periods, she testified that she regarded her com- 
plaint as made only on her own behalf because when 
she discussed the problem with the other employees, 
“they just shrugged their shoulders” (JA 49-50). As 
she put it, “I didn’t think it (the condition) was the 
Company’s fault, I thought it was the employees’ 
fault” (JA 49). 


Responsive to this limited complaint, Petitioner’s 
plant manager and production manager promptly 
reviewed the larger question of restroom facility needs 
(JA 148). 


‘A” references are to the oint Appendix. References preceeding a 
Soe abi emniners tonermetiats Scameeding 
ing evidence. Designations “n” are to num- 
at the preceeding referenced page of the 
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On June 4, 1958, Petitioner’s Board of Directors 
authorized and initiated the renovation of the existing 
women’s restroom facilities and the new construction 
of additional facilities at its Cleburne, Texas plant 
(JA 173; 148, 149, 150). As a part of long range 
expansion plans, a plumbing tap previously had been 
provided for such additional construction (JA 149). 
Work began on the new restroom in late July and 
early August (JA 173; 24, 51, 150). The old one was 
remodeled and enlarged and both were equipped with 
covered trash cans in each commode stall (JA 173; 
47, 54, 55, 94, 125). Company Vice President Finnell 
estimated that the improvements cost Petitioner ap- 
proximately two thousand dollars. LeDanois, who was 
originally called as a witness for the General Counsel 
and who had voluntarily quit the Company’s employ- 
ment before the hearing, testified that she was “very 
satisfied” with the condition of the restrooms after 
the improvements were made (JA 89). 


Apparently unaware of the Company’s plans to im- 
prove the restrooms, several of Petitiner’s women em- 
ployees “discussed” among themselves in June of 1958 
the same general deficiences which Petitioner had 
already commenced action to correct (JA 14, 60). 
Specifically, the “discussions” were directed to lack 
of space, excessive heat in summer, and lack of equip- 
ment including covered trash containers (JA 15, 40, 
165). On July 2, 1958, Mary Akey wrote a letter to 
the State Health Department about the “unhealthy 
and unsanitary condition” in the plant (JA 165). The 
letter stated, inter alia, that the writer was acting at 
the request of several employees (JA 165). The only 
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specific complaints mentioned were the unclean con- 
dition of the restroom and its “intense heat’ in the 
summer which had caused several employees to “black 
out” (JA 165). 


Akey’s letter was forwarded to Dr. Talbert F. 
Yater, the County Health Officer, who notified Walls 
that a complaint had been made. He also sent the 
Company a copy of the health regulations (JA 92). At 
no time did Dr. Yater show Walls officials Akey’s 
letter, nor did he inform them who had filed the com- 
plaint (JA 96). In later July or early August, Dr. 
Yater inspected the plant and “satisfied” himself that 
the restrooms conformed to the health regulations 
(JA 94). According to Dr. Yater, the plant “was in 
very good condition” (JA 94), and the Company had 
“made all the corrections and were very cooperative 
in every way” (JA 95). Indeed, Akey herself admitted 
(JA 104): 


“The Company corrected all the unsanitary 
conditions which I brought to the attention of 
the Department of Health in my letter of July 
2, 1958, except that no heating facilities at all 
were provided in either of the two restrooms”. 


B. Akey’s Discharge For Cause 


In early January, 1959, Akey again wrote the State 
Health Department concerning the “sanitary condi- 
tions” at Walls (JA 166-167). Her letter, dated Jan- 
uary 6, 1959, stated (JA 166, 196): 

“Your letter of July 16, 1958, in answer to 
mine in regards to the above subject. 
I believe that Walls have had ample time to 
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make an effort to correct the unsanitary condi- 
tions now existing in this establishment. How- 
ever, little has been done in that direction. 


Walls only action was to build a toilet. There 
are no heating facilities in the toilet, and recently 
the temperature was below freezing in this toilet. 


There are no covered receptacles for lunch 
sacks, etc. There is no sanitary place for em- 
ployees to eat their lunch. The toilet is cleaned 
once a week. No hot water, no dressing rooms. 


There (are) approximately two hundred (200) 
females working in this plant, and it is apparent 
that Walls is financially equipped to comply with 
Occupational Health Regulation No. 2”. 


Yours truly, 
(Emphasis added) Mrs. Mary Akey 


On this occasion, the letter was forwarded to the 
City Health Officer, Dr. O. T. Smith, Jr., who in- 
spected the plant and concluded that it met the stand- 
ards set forth in Health Regulation No. 2 (JA 97, 
98). During his visit to the plant, Dr. Smith showed 
Akey’s January 6 letter to officials of the Company 
(JA 99) and the latter commented that they had 
suspected that Akey had also written the earlier let- 
ter (JA 101). On January 13, Dr. Smith wrote the 
State Health Department that the Company was in 
compliance with the regulations and a copy of his 
letter was sent to Walls (JA 175). 


At the close of work on January 14, Vice President 
Finnell called Akey to the office and in the presence 
of his assistant, Hazel Whitt, and of Akey’s immedi- 
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ate supervisor, Clara Nickell, discharged Akey (JA 
176). When Akey asked the reason, Finnell told her 
that (JA 152): 


“Apparently she wasn’t satisfied with our fa- 
cilities and it didn’t look like she was ever going 
to be and she had written a letter to the Health 
Department in Austin in which she had made 
some statements that were certainly not true and 
we just couldn’t stand for that kind of business 
at all’. 


Akey admitted that she had written the letter but 
told Finnell that she had written it “for” others as 
well as herself (JA 153). When Finnell asked Akey 
to name others, she refused (JA 153). According to 
Akey, Finnell also pointed out that the factory had 
been inspected twice and approved both times (JA 


33). 


STATUTES INVOLVED 


National Labor Relations Act, as amended, 61 
Stat. 186, 78 Stat. 519, 29 U.S.C., Secs. 151 et seq. 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargain- 
ing or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such ac- 
tivities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in section 8(a) (3). 


7 


UNFAIR LABOR PRACTICES 


Sec. 8. (a) It shall be an unfair labor practice 
for an employer— 


(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed in 
section 7; 


Section 10. (c) The testimony taken by such 
member, agent, or agency or the Board shall be re- 
duced to writing and filed with the Board. Thereafter, 
in its discretion, the Board upon notice may take 
further testimony or hear argument. If upon the 
preponderance of the testimony taken the Board shall 
be of the opinion that any person named in the com- 
plaint has engaged in or is engaging in any such un- 
fair labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease 
and desist from such unfair labor practice, and to 
take such affirmative action including reinstatement 
of employees with or without back pay, as will effec- 
tuate the policies of this Act: Provided, That where 
an order directs reinstatement of an employee, back 
pay may be required of the employer or labor organ- 
ization, as the case may be, responsible for the dis- 
crimination suffered by him: And provided further, 
That in determining whether a complaint shall issue 
alleging a violation of section 8(a) (1) or section 8(a) 
(2), and in deciding such cases, the same regulations 
and rules of decision shall apply irrespective of wheth- 
er or not the labor organization affected is affiliated 
with a labor organization national or international in 
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scope. Such order may further require such person to 
make reports from time to time showing the extent 
to which it has complied with the order. If upon the 
preponderance of the testimony taken the Board shall 
not be of the opinion that the person named in the 
complaint has engaged in or is engaging in any such 
unfair labor practice, then the Board shall state its 
findings of fact and shall issue an order dismissing 
the said complaint. No order of the Board shall re- 
quire the reinstatement of any individual as an em- 
ployee who has been suspended or discharged, or the 
payment to him of any back pay, if such individual 
was suspended or discharged for cause. In case the 
evidence is presented before a member of the Board, 
or before an examiner or examiners thereof, such 
member, or such examiner or examiners, as the case 
may be, shall issue and cause to be served on the 
parties to the proceeding a proposed report, together 
with a recommended order, which shall be filed with 
the Board, and if no exceptions are filed within twenty 
days after service thereof upon such parties, or within 
such further period as the Board may authorize, such 
recommended order shall become the order of the 
Board and become effective as therein prescribed. 
(Emphasis added) 


9 
STATEMENT OF POINTS 


POINT I 


The Board erred in finding that Mary Akey’s letter 
was part of a concerted activity and a review of the 
evidence will show that a finding that it was concerted 
is not supported by substantial evidence. 


POINT Il 


The Board erred in finding that the content of 
Akey’s letter was such as would not deprive her of 
any protection under Section 7 of the Act. Such a 
finding is not supported by substantial evidence or as 
a matter of law. 


POINT Ill 


The Board erred in finding that the Petitioner had 
knowledge or reasonable cause to believe that the 
conduct for which Akey was discharged was con- 
certed activity under Section 7 of the Act and hence 
a violation of Section 8(a) (1) of the Act. Such a con- 
clusion and finding is not supported by substantial 
evidence. 


POINT IV 


The Board erred in finding that Mary Akey was 
discharged in violation of Section 8(a) (1) of the Act. 
Such a finding is not supported by substantial evi- 
dence and a review of the evidence will show that 
Mary Akey was discharged for cause within the mean- 
ing of Section 10 (c) of the Act. 
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Summary of Argument 


The Board’s finding that Akey’s writing of a letter 
was a concerted activity is based upon its supposition 
that “two other employees had approved Akey’s let- 
ter before it was mailed.” This error of fact is trace- 
able to language of the Trial Examiner which, when 
isolated from its context, is deprived of its actual 
meaning. The Board’s mistaken conclusion is not sup- 
ported by substantial evidence. At the hearing, the 
Board’s attempted proofs of concerted activities were 
directed to miscellaneous “discussions” which have 
since been rejected by the Trial Examiner and the 
Board. 


An Act is not protected under Section 7 if it is 
deliberate and malicious. Akey’s Act was deliberate 
because she knew of the falsity of her statements. Her 


act was demonstrably malicious by its lack of a valid 
purpose. 


Akey’s statements at the time of her discharge were 
not such as would establish notice of concerted ac- 
tivities to a reasonable employer. At that time Peti- 
tioner knew only that Akey had written the defama- 
tory letter of January 6, and that she refused to name 
others, if any, “for” whom it was written. The au- 
thorship and content of an earlier letter had been 
withheld from Petitioner’s knowledge at Akey’s own 
request until long after her discharge. Employer’s 
knowledge of concerted activities is necessary to es- 
tablish an unlawful discharge under Section 8A(1) of 
the Acts Petitioner had no such knowledge. 


Under Section 10(c) of the Act the Board is pro- 
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scribed from requiring reinstatement of an employee 
discharged for cause. The cause of Akey’s discharge 
was her overt disloyalty in knowingly giving currency 
to untruthful statements about her employer. 


ARGUMENT 
POINT I (Restated) 


The Board erred in finding that Mary Akey’s letter 
was part of a concerted activity and a review of the 
evidence will show that a finding that it was concerted 
is not supported by substantial evidence. 


After hearing all the testimony of all the witnesses 
in the original proceeding in this cause, the Trial 
Examiner made the following finding of fact is his 
Intermediate Report (JA 175): 


“T am convinced from the testimony of Ruby 
Pogue, Marie Mullens, and Mary Akey that the 
employees continued to informally and casually 
voice their ‘gripes’ among themselves about work- 
ing conditions even after the renovations insti- 
tuted by the Respondent in the, summer of 1958. 
This is not unusual, however'Athe employee that 
does not occasionally voice some complaint about 
his job is indeed a rare bird. I have serious doubts 
that such casual ‘gripes’ ever attained the dignity 
of concerted activity. However, according to 
Ruby Pogue and Marie Mullens out of this in- 
formality, Akey wrote a letter which they did 
not sign, but did approve.” (Emphasis added) 


In the Board’s original Decision and Order, it was 
stated (JA 184): 


“We find however, that Akey’s (employee’s) 
activity was in fact concerted activity within the 
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Act’s Meaning. We base this finding on the wn- 
contradicted and credited testimony of the two 
other employees that they approved Akey’s letter 
before it was mailed, although they did not sign 

Tne 
The brief for the National Labor Relations Board 
in the previous appearance of the present cause before 
this Honorable Court stated as a finding of fact that: 


“Her letter, dated January 6, 1959, was read and 
approved in advance by two other employees . . .”* 


At Internationai Ladies Garment Worker's Union 
AFL-CIO, Petitioner v. N.L.R.B., Respondent, Le 
App. D.C. 22., 299 F. 2d 114, this Honorable Court, 
in adoption of the facts presented by the litigants then 
present, stated: 


“The facts here are not seriously disputed . . - 
This second letter, according to the testimony, 
was approved by several other employees.” (Em- 
phasis added) 


Likewise, in its Supplemental Decision and Order 
the Board found (JA 187): 


“  _ .(T)wo other employees had approved 
Akey’s letter before it was mailed. The activity, 
thus, was concerted.” (Emphasis added) 


Thus, the Trial Examiner’s carefully couched words 
on the subject were separated fgrm their context by 
the Board and taken by subsequent readers as abso- 
“Briefs filed by Petitioner and Ri 

ment Worker's Union, AFL-CIO, 


App. D.C. 
Appendix. 
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lute authority for a proposition rejected by the Trial 
Examiner. 


The fact is that the Trial Examiner’s finding with 
respect to a lack of concerted activity in Akey’s Jan- 
uary 6 letter was based upon the absence of any 
unified purpose or action beyond the casual and nor- 
mal voicing of gripes (JA 175). The Trial Examiner’s 
subsequent statement concerning approval of the let- 
ter by other employees was inserted as an after- 
thought without logical necessity to his conclusion 
and was restricted to a specific context which bears 
repeating: 


“However, according to Ruby Pogue and Marie 
Mullens out of this informality, Akey wrote a 
letter which they did not sign, but did approve.” 


(Emphasis added) 


An examination of the grammatical construction 
of this portion of the Intermediate Report and of the 
testimony related thereto clearly reveals that the 
words “did approve” were put to paper by the Trial 
Examiner in a connotation of sarcasm although they 
have since acquired through time and distance a 
meaning which is quite foreign to their original en- 
vironment. Grammatically, the verbs “did not sign” 
and “did approve” are linked comparatively as a com- 
pound predicate; Pogue and Mullens both testified 
that Akey took it upon herself to send the letter with- 
out their signatures (JA 72, 73, 85, 86). That the 
letter was actually “read and approved in advance 
by two other employees” is not supported by sub- 
stantial evidence and is, as will be shown, directly 


14 


contradicted by testimony put on for the purpose of 
supporting that proposition. 


At the initial proceeding, Counsel for General Coun- 
sel called and questioned three corroborating witnesses 
with respect to Akey’s “concerted” activity. They 
were Henrietta LeDanois, Marie Mullens, and Ruby 
Pogue (JA 14, 47, 69). Henrietta LeDanois (often 
referred to in the testimony as “Scotty”) stood in the 
position of an impartial witness without obligation to 
any party having an interest in the mater at hand 
(JA 51-52). By testifying that “I was representing 
myself” and terming her “discussions” with other em- 
ployees as “just casual” she repudiated the attach- 
ment of any concerted nature to her own actions 
(JA 49-50). Further, she testified that she was “‘very 
satisfied” with Petitioner’s restroom facilities at the 


time of Akey’s supposed concerted activity (JA 89). 


In contradiction to claims and findings since made, 
the testimony of Marie Mullens included a flat denial 
_ that she had read Akey’s January 6 letter prior to its 
mailing (JA 85): 


“Q. All right, now, did you read the letter be- 
fore it was mailed? A. No, Sir.” 


She testified that she had participated in “casual” 
(JA 88) discussions in December or January regard- 
ing heating and ventilation in the restrooms (JA 82), 
a covered container for waste paper (JA 84) and the 
need for a medicine cabinet (JA 82). That this should 
constitute approval of the libelous and malicious un- 
truths contained in the letter actually sent is repug- 
nant to sound reasoning and rests far beneath the 
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stature of substantial evidence.* As will be shown, it 
was not merely the transmittal of a letter but the 
deceitful aspect of a particular letter calculated to 
heap public embarrassment upon this Petitioner which 
constituted cause for Akey’s dismissal (JA 171, 176, 
181). Marie Mullens never read that letter (JA 85), 
nor is there one scintilla of evidence in the record 
that this witness would have approved had she been 
made aware of its contents. In Mary Akey’s dis- 
credited testimony (Please note that the Board 
adopted the credibility resolutions of the Trial Ex- 
aminer*), she stated: “They suggested that I write 
another letter... . They read the letter and approved 
it” (JA 45). “They” included Marie Mullens (JA 
108). If, in accordance with the Trial Examiner’s 
determination, we resolve this contradicting testimony 
in favor of the statements of Marie Mullens, we then 
find accordance with and support for the specifically 
credited testimony of Bill Finnell concerning Akey’s 
comments after her discharge (JA 153): 


“She said... she (Akey) was the only one who 
had nerve enough to sign her name to it’. 


These credited statements of Mullens and Finnell are, 
in turn, harmonious with another statement of Mul- 
lens wherein she stated that when she asked Akey 
why the letter had been sent without her signature, 
“she (Akey) said that she didn’t feel it was neces- 
sary” (JA 86). In simple truth, Marie Mullens never 
approved the letter that was actually transmitted to 

nd Co. v. Securities and Exchange Commission, &S App. 


5See: Otis a: 
D.C. 2A, 176 F. 2d 34, 48. 
6See: Universal Camera Corporation v. NLRB, 340 U.S. 474, 496. 
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the Department of Health on January 6; it was never 
shown to her. Akey knew that others were unlikely 
to swallow this fruit of her poison pen; the others 
were without “nerve” for such a thing. 


The testimony of Ruby Pogue then stands as the 
only thread by which the act of Akey might be tied 
to the approval of another and hence aspire to the 
status of a concerted activity within the meaning of 
Section 7 of the Labor Management Relations Act. 


Petitioner contends that when the record is con- 
sidered as a whole, Pogue’s testimony fails the sub- 
stantial evidence test. The name Ruby Pogue is men- 
tioned only one other time in the Intermediate Report 
and this reference is found in the same paragraph 
with the Trial Examiner’s comment on her “approval” 
of Akey’s January 6 letter. The Trial Examiner was 
“eonvinced from the Testimony of Ruby Pogue, Marie 
Mullens, and Mary Akey that the employees continued 
to informally and casually voice their gripes among 
themselves” (JA 175). Mullens admitted that her 
“discussions” were just casual (JA 88). Akey was 
specifically discredited (JA 171, n.2). The Trial Ex- 
aminer’s conclusion was in contravention to the ad- 
mitted purpose of putting on Pogue’s testimony. There 
is no basis here for crediting any statement of Pogue; 
in fact, if a credibility resolution is to be read into 
these words of the Trial Examiner then it would have 
to be found against Pogue.” In her testimony, Ruby 
7The Trial Examiner discredited 

diction with her testimony (JA 171, n. 2) and Mullens admitted that 
the discussions were merely “casual” (JA 88); hence, any contention 
by Pogue that the discussions were other than casual woul! Bave t0 be 


Akey where ever there was a contra- 


17 


Pogue did say that she read and approved the letter 
(JA 64, 69) but her utter lack of knowledge of its 
contents casts grave doubts upon the reliability of her 
testimony (JA 68, 76). This factor alone should show 
the thread of her testimony to be too narrow a strand 
to support the probative requirements of substantial 
evicence, but still greater weaknesses become ap- 
parent from an examination of her whole testimony. 
Keeping in mind that the Trial Examiner reached his 
conclusion that Akey’s January 6 letter was not the 
product cf a concerted activity before discussing the 
“approval” rendered by Mullens and Pogue, a direct 
statement concerning Pogue’s credibility would have 
been a moot finding. In discrediting other testimony 
however, the Trial Examiner did set standards 
against which the truthfulness and accuracy of this 
witness can be tested.* Akey for instance, claimed that 
she and others had seen ice on the floor of the new 
restroom (JA 22-23, 106); those whom she named as 
fellow witnesses to this occurrence denied that the ice 
had ever been there (JA 122, 187). The witness Pogue 
blithely parroted as fact this discredited error of 
Akey’s (JA 75) and then later admitted she had not 
seen ice there (JA 75). Both Pogue and Akey at- 
tempted to connect and relate the words and acts of 
Scotty LeDanois to those of Akey (JA 13-14, 67) ; the 
credited testimony of LeDanois refutes and discredits 
such a contention (JA 50, 51). In discrediting Akey 
the Trial Examiner pointed to her vagueness; the 
vagueness of Pogue on the point of her failure to sign 


"See: NLRB v. Pittsburg S.S. Co., (1949) 387 U.S. 656 wherein the 
Court states: “In the determination of litigated facts, the testimony of 
one who has been found unrealistic on one issue may properly be given 
little weight on another issue.” 
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the letter is most interesting in its contradictions (JA 
73). Pogue testified that there was no medicine cab- 
inet in June and July (JA 63), but Mullens admitted 
that it was then located by the time clock where all 
employees passed it at least twice a day (JA 86-87). 
In answer to a question posed by the Trial Examiner 
Pogue affirmed that some participants of a “discus- 
sion” were members of the union’s grievance commit- 
tee (JA 65); later, she denied that such a committee 
existed (JA 65). The evasiveness attributed to Akey 
by the Trial Examiner cannot compare with that of 
Pogue when asked by the Trial Examiner to explain 
or justify statements she had previously given to an 
Investigator of the Board (JA 79). 

Of the three witnesses called to establish a conecrted 
character for Akey’s letter, one denied any part in or 
sympathy with Akey’s activity, another denied knowl- 
edge of the contents of the letter, and the other so 
completely parroted the discredited falsehoods in 
Akey’s testimony as to make her own testimony devoid 
of probative value. This is the context within which 
the Trial Examiner, after finding against concerted 
activity on other grounds stated: “However, according 
to Ruby Pogue and Marie Mullens out of this in- 
formality, Akey wrote a letter which they did not 
sign, but did approve.” 

There is no contention anywhere in the record that 
any hand or mind other than that of Akey partook in 
the composition of the letter in question. The supposed 

through “discussions”. 
Garena 
pee oie defined. 
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The Trial Examiner correctly termed these conversa- 
tions as “gripe sessions” (JA 172). As long as these 
women were discussing the price of butter or problems 
concerned with child care, or similar items of interest 
their conduct was normal, but the moment any word 
of conversation turned to the barest criticism of im- 
mediate surroundings, all within earshot were trans- 
formed into participants in a concerted activity. The 
“discussions” occurred in bits and pieces over a period 
of nine months (JA 48, 44). Participants included 
employees who had no sympathy, all for views sup- 
posedly expressed (JA 68, 69) and other employees 
who denied that such conversations ever took place 
(JA 106, 137). The range of “discussions” was broad, 
indeed; there was, for instance, a “discussion” of “the 
fact that there were no vents in the new restroom” 
(JA 18) although the vents were there at all times 
(JA 127) and the need for a “medicine cabinet” (JA 
82, 86, 87) although a participant in this “discussion” 
admitted she had used the medicine cabinet on occa- 
sions (JA 86, 87). 


The latitude of these “discussions” was, perhaps, 
best characterized by Counsel for General Counsel as 
he tried in vain to elicit from Ruby Pogue an un- 
prompted accounting of any criticism at all of Peti- 
tioner’s new restroom facilities (JA 69): 


“Q. As a result, did you discuss anything else 
between August and January among yourselves 
—yourselves meaning employees of the company? 
(Emphasis added) 


Petitioner contends that the Board’s transformation 
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of the Trial Examiner’s tongue in cheek statement 
from “Pogue and Mullens ... said... they approved” 
to “the uncontradicted and credited testimony of the 
two other employees that they approved Akey’s letter 
before it was mailed” is entirely without justification. 
The Board’s finding was defective ab initio. 


POINT II (Restated) 


The Board erred in finding that the content of 
Akey’s letter was such as would not deprive her of 
any protection under Section 7 of the Act. Such a 
finding is not supported by substantial evidence or as 
a matter of law. 


With regard to the nature of the statements in 
Akey’s letter of January 6, the Board now holds that 
(JA 189), “. .. even assuming their inaccuracy . . - 
these allegations [do not] . . . warrant a holding that 
the writing and mailing was not protected”... .” 
The “deliberately or maliciously false” criterion of 
the Marlin Firearms Co., decision, 116 NLRB 1834, 
1839-40, as cited by the Board as authority is distin- 
guished from this case in that Akey’s act was delib- 
erate. This is demonstrated by Akey’s knowledge of 
the actual conditions she so grossly misrepresented. 
She knew of no unsanitary condition (JA 94, 101). 


——————- 


on one occasion. 
JA 171, n. 2): “This 
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She was fully aware of the construction and renova- 
tion program completed by Petitioner with respect to 
plant restroom facilities (JA 18). Her shameful state- 
ments about heating and subfreezing temperatures 
were unconscionable in their naked distortion and 
disregard for truth (JA 106, 107, 122, 187). Covered 
receptacles and the regularity with which the rest- 
rooms were cleaned and disinfected were clearly with- 
in her knowledge (JA 16). To say that merely “a 
few” of the statements were “inaccurate” is to pre- 
tend that our sow’s ear is really a silk purse. If the 
statements were merely inaccurate, they would each 
contain some quantitative degree of error and, there- 
_fore, miss their mark. The very essence of each of 
her statements is the untruthfulness itself. Let us omit 
the “inaccuracies” and see what sort of a message 
remains. 


Dear Sir: 


Your letter of July 16, 1958, in answer to mine 
in regards to above subject. 


No hot water, no dressing rooms. 


There are approximate 200 females working 
in this plant, and it is apparent that Walls is 
financially equipped to comply with occupational 
health regulation number two. 


Yours truly, 


Who would seriously contend that Akey would have 
written or sent the letter without the lies; the lies 
were the very substance of her message. 


That Akey’s act was malicious is inherent in the 
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lack of a valid purpose in what she wrote. The letter 
was directed to the State Department of Health. 
Could her purpose have been to force Petitioner to 
clean the restrooms more than once a week? Of course 
not, for Petitioner was already cleaning them at least 
once a day and twice when needed (JA 124, 126). Did 
she expect the State of Texas to hold back wintery 
winds whenever she or fellow employees chose to 
leave windows open (JA 107, 142)? Did she want to 
make sanitary that which was not unsanitary? Are 
we to pretend that she was seeking compliance with 
a regulation under which she had knowledge of prior 
and continuing compliance? In each case the answer 
must be no. No improvement in the working condi- 
tions at Petitioner’s plant was expected from or in- 
tended in her act. The Trial Examiner who was 


closest to the people and events reflected in the record, 
described the contents of the letter as “the vindictive 
act of a scorned woman”. (JA 181). 


Taken as written, part by part, and read in the 
light of facts revealed by testimony and found by the 
Trial Examiner, Akey’s letter of January 6 to the 
State Health Department is seen as a conjoinment 
of “deliberate untruths”: (JA 181). 


(1) “I believe that Walls have had ample oppor- 
tunity to make an effort to correct the unsanitary 
conditions now existing in this establishment.” No- 
where in the record is there any evidence of an un- 
sanitary condition at Petitioner’s plant. More impor- 
tant to present considerations, Akey was fully aware 
of the absence of any basis for this statement at the 
time it was made (JA 103). 
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(2) “Walls only action was to build a toilet”. Al- 
though the evidence plainly shows that there was no 
connection between a previous letter written by Akey 
and the extensive improvement program conducted 
by Petitioner with respect to its restroom facilities, 
in the span of time between the two letters the charge 
brought about could not have escaped Akey’s atten- 
tion. Conceeding that her powers of observation were 
deficient in some respects, she looked but did not see 
the vent in the ceiling (JA 105, 127), the testimony 
leaves no doubt that she had used the facilities (JA 
20) and appreciated their extent (JA 18). Petitioner 
had constructed an entirely new facility and had then 
renovated the old with the installation of new plumb- 
ing fixtures, etc. 


(3) “There are no heating facilities in the toilet.” 


In the letter, as opposed to the testimony, there was 
no attempt to differentiate between heating facilities 
and heaters (JA 174). Actually, the heating facilities 
in the employee’s restroom are identical to those used 
in the plant manager’s office (JA 159). Heating is 
accomplished by the augmented convective method 
much used in modern buildings and comprising a door 
louver and ceiling vent in combination with an ex- 
ternal plant wide hot air circulation system (JA 159- 
161). In the testimony are found many references to 
the absence of a “heater” in the restroom as if only 
the presence of direct flame within an enclosure could 
accomplish heating. Your Petitioner submits that 
Akey wrote her letter in the twentieth century; she 
knew better. Only Akey claimed the absence of a vent 
(JA 104-105); Akey even claimed she looked right 
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at and couldn’t see it (JA 105). The Trial Examiner 
could not help but discredit such a preposterous asser- 
tion (JA 171, 172). 


(4) “Recently the temperature was below freezing 
in this toilet.” The Court’s attention is directed to the 
claim made on direct examination that there was once 
ice on the floor of the new restroom (JA 22-23). This 
was the object of a “discussion” (JA 109) and wit- 
nesses to the lamentable condition were named by 
Akey (JA 109). The witnesses named denied know]- 
edge of the incident (JA 122, 137). Of the many 
bizzare and completely contradicted features of 
Akey’s testimony in the original proceeding, the posi- 
tion taken by Akey to explain this statement in her 
letter was perhaps the strangest. Standing alone and 
repudiated by logic on this point, she claimed that 
there was 2 blizzard outside and that a window was 
standing wide open at the time (JA 108). When this 
woman of rash action was asked what she did about 
it she further insisted that the window was taboo 
under imagined company regulations and that she 
didn’t dare close it (JA 107) ; hence, the ice. We are 
now asked to believe that the conscientious and timid 
employee who didn’t dare close the window was the 
same Mary Akey who wrote the letter and falsely 
stated that there was ice in the restroom for want of 
heating facilities. 


(5) “There are no covered receptacles for lunch 
sacks, etc.” While the testimony centered about the 
“ete.” on this point, Akey admitted to knowledge of 
at least nine covered receptacles (JA 18). The lie 
bespeaks itself in this instance. . 
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(6) “There is no sanitary place for employees to 
eat their lunch.” The key to this statement is, of 
course, the word “sanitary”, for Akey was well aware 
of the nature of Petitioner’s business and of the in- 
herently sanitary conditions in the plant where she 
worked (JA 162). 


(7) “The toilet is cleaned once a week”. No attempt 
whatever was made at the hearing to justify the mali- 
cious content and implication in this statement of 
Akey’s. The letter was sent to the State Department 
of Health, and the impression intended to be left with 
the reader in that department is beyond escape. Imag- 
ine the accumulation of unsanitary refuse to be in- 
visioned by a health official upon receipt of this false 
information. Such a condition did not exist and Akey 
knew it. The restrooms were cleaned at least once 
a day and oftener when warranted (JA 125, 126). 
The only purpose of such a statement could be to 
bring embarassment upon an employer. 


The balance of the letter, though grossly mislead- 
ing, is only indirectly defamatory. For instance no 
request for the unneeded dressing rooms had ever 
been made by any employee; and Petitioner admits to 
its ability to comply with Occupational Health Regu- 
lation No. 2 as evidenced by the satisfaction to that 
effect fapressed by the two doctors diverted from 
their important work by Akey herself. Mary Akey’s 
letter of January 6 was intentionally composed and 
transmitted to state officials with no anticipated re- 
sult other than embarrassment to Petitioner. The gist 
of the letter was maliciously false. The clearly fore- 
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- geeable result was to be a diminution of respect and 
good will which Petitioner had earned within the com- 
munity and was entitled to keep. For the Board to 
hold that such is protected activity is to declare that 
Section 7 is a license to libel” if not literally a license 
to steal. Petitioner was to be deprived of something of 
great worth which would be difficult to replace or 
restore, and, under a warped set of values, Akey’s 
purely malicious end would justify her dishonest 
means. 


Right reason and common sense dictate that Con- 
gress did not mean to protect employees in conduct 
of the kind in which Mary Akey was engaged. Con- 
gress certainly did not intend to initiate or sanction 
2 breakdown in morals of employees by encouraging 
or fostering untruthful statements. Congress did not 
intend to place upon Respondent the burden of not 
being able to rely upon commonly recognized stand- 
ards or morality when making a decision. Truth is 
such a standard. Congress would reasonably permit 
Respondent some certainty in the conduct of its busi- 
ness, and if it cannot rely upon fundamental and 
universally accepted standards of morality as bounds 
of certainty, then there is nothing upon which Re- 
spondent could rely. Respondent cannot believe, and 
it urges this Honorable Court not to hold, that Sec- 
tion 7 of the Act gives an employee of Respondent the 
right to engage in deceitful or otherwise improper 
conduct. When we balance the recognized needs of 
TiSee: Restdiement of Torts, Sec. 559: “A communication is defamatory 

if it tends so to harm the reputation of another as to lower him in the 


estimation of the community or to deter third persons from associating 
or dealing with him.” 


27 


employees against those of employers, it is incum- 
bent upon us, in a nation under law, to choose that 
which is right when it is not in derrogation of the 
needs of either. For the Court now to hold that Akey’s 
conduct is protected activity is to hold that deceit, 
libel, disloyalty, and lack of integrity are the accepted 
moral standards of our labor pera and its ad- 
ministration. 


Common sense as well as ea standards for 
construing statutory language dictate in still another 
way that Akey’s conduct could not be protected. 
Conduct contemplated in Section 7 of the Act cannot 
be protected unless there is some rational relationship 
between that conduct and the objective which is to 
be gained.** Here, there is no such relationship, for 
neither Akey nor her fellow employees had anything 
to gain by her untruthful statements unless Akey’s 
misplaced satisfaction in Petitioner’s unearned em- 
barrassment be considered. The Trial Examiner rec- 
ognized this when he said, “I have searched this record 
for some scintillia of permissible motive which might 
have prompted Akey’s action or justified the means, 
but am left wanting” (JA 181). Where employees 
choose legitimate means to attain improvements in 
wages, hours or working conditions their activity 
clearly falls within the protection of Section 7 of the 
Act. Absent a valid objective a concerted wee 
12See: Joanna Cotton Mills Co. v. NLRB 176 F. 2d 

the doctrine of noscitur a sociis is applied to the 


( 
ectosycerciousia 
whose rebuke in the 
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cannot be for “mutual aid or protection” and Section 
7 becomes inapplicable. Joanna Cotton Mills Co. v. 
NLRB, 176 F. 2d 749, (C.A. 4). 


If the means used by employees go beyond bounds 
of morality established and accepted in society, the 
activity becomes an unwarranted and hence unpro- 
tected transgression upon the employer’s legitimate 
rights*. Thus, it has been held that the distribution 
of hand ‘bills attacking the quality of an employer’s 
product but containing no reference to a labor contro- 
versy was not a protected activity in the meaning of 
Section 7 of the Act. NLRB v. Local Union 1229, 
IBEW, (Jefferson Standard Broadcasting Company) 
346 U. S. 464. Arising from the same moral implica- 
tion was the holding that falsely marking “unre- 
paired” items as “repaired” was not protected. NLRB 
». The Blue Bell Inc., 219 F. 2d 796 (CA 5). In each 
case, the eventual and foreseeable effect of the activity 
was the impairment of a company’s reputation, not 
as an employer, but as an honest and trustworthy 
member of the community and as a competent pro- 
vider of goods or services. The same moral standard 
which denies protection from wanton destruction of 
an employer’s legitimate rights calls for application 
of Section 7 where an employer attempts to disrupt or 
destroy legitimate rights of employees. 


Principles of morality and justice have been applied 
with commendable uniformity by courts in protected 
activity questions wherein the subject of false state- 


13See: NLRB 0. Huber ¢+ Huber Motor Express Inc. (CA 5, 1955) 223, 
ae 748; Caterpiller Tractor Co. 0. NLRB (CA 7, 1956) 280 F. 2d 
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ments by employees about employers was in question. 
Where the statements were irresponsible, defamatory, 
or intentionally untrue the communication was de- 
nied the protection of Section 7. NLRB v. Blue Bell 
Ine., 219 F. 2d 796 (CA 5); NLRB v. Longview Fur- 
niture Co., 206 F. 2d 274 (C.A. 4). This Honorable 
Court’s attention is invited to the differences in con- 
tent and purpose between Akey’s letter and that let- 
ter considered in Phoenix Mutual Life Insurance Com- 
pany, 167 F. 2d 983 (C.A. 7) cert. denied 335 U.S. 
845. 


Petitioner respectfully suggests that the language 
of Chief Justice Hughes in N.L.R.B. v. Fansteel Met- 
allurgical Corp., 306 U.S. 240, is definitive of the 
limits of protected activity contemplated in Section 7: 


“To secure the prevention of unfair labor prac- 


tices by employers, complaints may be filed and 
heard and orders made. The affirmative action 
that is authorized is to make these remedies effec- 
tive in the redress of the employees’ rights, to 
assure them self-organization and freedom in 
representation, not to license them to commit 
tortious acts, or to protect them from the appro- 
priate consequences of unlawful conduct.” (Em- 
phasis added) 


30 


POINT III (Restated) 


The Board erred in finding that the Petitioner had 
knowledge or reasonable cause to believe that the 
conduct for which Akey was discharged was con- 
certed activity under Section 7 of the Act and hence 
a violation of Section 8(a) (1) of the Act. Such a con- 
clusion and finding is not supported by substantial 
evidence. 


With respect to the issue of the employer’s knowl- 
edge of concerted activities in this case, Petitioner 
takes exception to the Board’s finding (JA 188): “... 
that requirement was satisfied by the evidence that 
at the time of the discharge interview the Respondent 
knew of the concerted nature of Akey’s activity.” This 
finding is in absolute contradiction to the clear and 
unmistakable conclusion of the Trial Examiner (JA 
181) : “The Respondent had no reason to believe that 
Akey’s letter writing activity was for or on behalf of 
anyone other than herself.” 


The Board has seized upon the observation of this 
Court as though the Board was instructed to find 
such knowledge. The Board must still use substantial 
evidence to support its finding and there is no sub- 
stantial evidence to support such a finding by the 
Board. 


In accordance with the only statements of facts “not 
seriously disputed” then presented in the absence of 
the Petitioner now present, this Honorable Court ob- 
served: “The following circumstances appearing in 
the record will tend to show the claim was valid or at 
least trustworthy of fair consideration: (1) Mrs. 
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Akey was known as a leader among the employees; 
and at an earlier period had unsuccessfully sought to 
unionize them; (2) the employer had suspected that 
Mrs. Akey had written the first letter dated July 2 
which on its face represented concerted activity, and 
to which the second letter was in the nature of a re- 
iteration or follow up; (3) the employer was told by 
Mrs. Akey a few seconds after the words of discharge 
were uttered that she had written the second letter 
for other employees as well as herself; (4) and noth- 
ing in the record indicates that the Company’s repre- 
sentatives took any action toward terminating Mrs. 
Akey’s employment other than to tell her orally of 
the termination—no one had left the room and no 
other operative facts had occurred. Under these cir- 
cumstances, the employer’s good faith, and the fair- 
ness and reasonableness of its conduct, became vital 
issues.”** (Emphasis added) 


In its only indication of the reasoning by which it 
determined the issues of Petitioner’s good faith, and 
the fairness and reasonableness of Petitioner’s con- 
duct, the Board saw fit to footnote the language of the 
Court: (JA 188) “The fact that two other employees 
had approved Akey’s letter was reported to Respond- 
ent immediately after its words of discharge of Akey 
had been uttered and before any other action was 
taken to effectuate the termination.” 


The Board’s baseless fixation upon the previously 
discussed “approval” by two witnesses of Akey’s let- 


14As a footnote the Court said: Set etme ye ard 
when'asked the names of those in concert with her, declined to answer. 
that this conclusively 
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ter now, for the first time, manifests itself as a reci- 
tation by Akey to Petitioner at the time of her dis- 
charge that “two other employees had approved” her 
letter. Needless to say, this extension of the original 
fiction is without any support whatsoever in the rec- 
ord. Several versions of the exact words by which 
Akey is reported to have imparted knowledge of con- 
certed activities to her employer are found in the tes- 
timony. According to Akey’s own version of the dis- 
charge incident, recited by her on direct examination, 
her claim of concerted activity was elusively put if 
made at all (JA 33): “... andI told him that I wasn’t 
the only one dissatisfied and unhappy there, that he 
couldn’t name anyone in that factory that was happy, 
and he said, ask me who they were, but I didn’t tell 
him any names. I just told him there were several 
others that were.” There is nothing in her statement 


to indicate that others had read or approved her 
libelous letter nor was there any real indication of 
group activity. The participants in the “eoncerted 
activity” would have had to have been the “unhappy” 
ones. If Petitioner doubted the concerted nature of 
Akey’s act, she would offer as proof any frown within 
the plant. 


Clara Nickell, Hazel Whitt and Bill Finnell were 
the other persons present at the time of the discharge. 
In opposition to Akey’s testimony which was specif- 
ically discredited by the Trial Examiner, Finnell’s tes- 
timony was specifically credited and corroborated by 
Whitt and Nickell on this point (JA 176). Apart from 
minor variations in recollection of exact language, 
these witnesses gave a clear and consistent picture 


33 


of exactly what happened and what was said. Accord- 
ing to Nickell, Akey’s statement at the time was (JA 
130) “yes, I did and I don’t deny writing it, and, 
there was others that wanted me to write it, but then 
they wouldn’t sign it.” (emphasis added) When in- 
terrogated about this same conversation Whitt re- 
lated “she admitted she did, but she said, some other 
women had wanted her to write it. He asked her who, 
she wouldn’t tell him, she said that she was the only 
one that had nerve enough to sign her name. . .” 
(emphasis added). Finnell’s specifically credited recol- 
lection of the incident was (JA 153): “she said, yes 
she wrote it and said she was writing it for a bunch 
of other people. Well, I asked her who was the other 
people and I never could get a name. She said there 
was a bunch of them, but she was the only one who 
had nerve enough to sign her name to it and I tried 
to get her to just name one of them and she wouldn’t 
name any name at all, .. .” (emphasis added). At the 
time of the discharge Finnell had before him a letter 
containing obvious and libelous untruths about Peti- 
tioner. If we accept Akey’s version of the incident, the 
only statement remotely resembling concerted activi- 
ties was a general statement about unhappiness with- 
out any indication of participation by the “unhappy” 
employees (JA 33). If we accept the credited version of 
Nickell, Whitt and Finnell, we find that others either 
“wanted” her to write the letter or she was writing 
it “for” a bunch of other people, but if or when she 
showed them her libelous handiwork they had or would 
have refused to tender their participation (JA 130, 
153). In either event the result is the same. There is 
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ployees was remote in time and unconnected to 
the circumstances surrounding her discharge. 


The Court seems to consider significant.the fact 
that nothing was done by Respondent after Mrs. Akey 
alluded to the unhappiness of others,suggested that 
her letter was consistent with their wants..We sup- 
pose that this significance stems-from the fact that 
Respondent could have very easily rescinded the dis- 
charge at that point. But, why should Respondent. 
rescind a discharge for cause when no operative facts. 
were presented to affect Respondent’s decision? : 


CONCLUSION 


The record, considered as a whole, fails to support 
the findings in the Board’s Supplemental Decision and 
Order. There is no substantial evidence to support a 
conclusion that Mary Akey was engaged in concerted 
activity when she wrote her letter of January 6. There 
is no substantial evidence in the record to support the 
conelusion that the allegations contained in Mary 
Akey’s letter of January 6 were of such a nature as 
to constitute statements entitled to protection under 
Section 7 of the Act. The facts and circumstances as 
credited by the Trial Examiner, which have not been 
denied by the Board, clearly establish that Akey knew 
her statements to be false and the nature of the state- 
ments were rendered malicious by virtue of the lack 
of a valid purpose. There is no substantial evidence in 
the record as a whole to support a conclusion that the 
Petitioner knew or should have known that Akey en- 
gaged in activities protected under Section 7 of the 
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Act at anytime material hereto. There is no substan- 
tial evidence in the record to support @ conclusion that 
Mary Akey was discharged in violation of Section 
8(a) (1) of the Act. The record, as a whole, demon- 
strates that the employer, Petitioner herein, dis- 

Mary Akey for cause and therefore, pursuant 
to Section 10(c) of the Act, the Board erred in order- 
ing the reinstatement of Mary Akey by the Petitioner. 


For the foregoing reasons, it is respectfully sub- 
mitted that a Decree should issue setting aside the 
Supplemental Decision and Order of the Board and 
denying the Board’s Cross-Petition for Enforcement 
of its Supplemental Decision and Order. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are correctly set forth at 
page ¢ of petitioner’s brief and appear also in the pre- 
hearing conference stipulation reprinted at pp. 
204-205 of the Joint Appendix. 


169) 


INDEX 


Statement of questions presented_ 
Counterstatement of the case. 
A. The former proceeding-.---------------------_- 


I. The Board properly concluded that, at the time of 
the discharge, petitioner knew of the concerted 
nature of Mrs. Akey’s activities_ 

A. The Board properly concluded that the 
January 6 letter was concerted activity 
within the meaning of the Act 

B. The Board properly concluded that peti- 
tioner knew of the concerted nature of 


II. The Board properly concluded that Mrs. Akey’s 
letter of January 6 was protected activity within 
the purview of Section 7 of the Act. 


AUTHORITIES CITED 


*“V.L.ERB. vy. Peter Cailler Kohler Swiss Chocolates 
Co., 180 F. 2d 508 (C.A. 2) 

*NLLB. v. Phoeniza Mutual Life Insurance Co., 167 
F. 2d 983 (C.A. 7), cert. den., 385 U.S. 845. 

NLILB. v. Schwartz, 146 F.2d 778 (CA. 5) 

NIRB.v. Washington Aluminum Co., 370 U.S. 9--- 


*Authorities chiefly relied upon. 


Iv 


Statute: 
National Labor Relations Act, as amended (61 Stat. Page 


136, 73 Stat. 519, 29 U.S.C., Sec. 151 et seq.) ------- 


Section 8(a) (1)- 
Section 10(e) 
Section 10(£) 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17267 


Watts Manvuracrurine Company, INc., PETITIONER 
v. 


Nationa Lasor RELATIONS Board, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE AND ON CROSS 
PETITION TO ENFORCE AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD AFTER PROCEEDINGS PURSUANT TO 
REMAND 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTEESTATEMENT OF THE CASE 


This case is before the Court on the petition of 
the Walls Manufacturing Company, hereafter called 
Walls or petitioner, to set aside a supplemental 
decision and order of the National Labor Relations 
Board, which was issued after proceedings directed by 
this Court in its opinion of January 25, 1962, in No. 
16124, and reported at 112 App. D.C. 30, 229 F. 24 
114. In its answer, the Board has requested that its 
order, reported at 137 NLRB No. 134 (J.A. 186-194),* 

* References are to the pages of the joint appendix printed 
pursuant to the rules of this Court and the stipulation of the 
parties. References preceding the semicolon are to the Board’s 
findings; those following are to the supporting evidence. 

(1) 
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be enforced in full. This Court has jurisdiction un- 
der Section 10 (e) and (f) of the National Labor 
Relations Act, as amended (61 Stat. 136, 73 Stat. 
519, 29 U.S.C. See. 151 et seq.); hereafter called the 
Act, and upon this Court’s prior exercise of jurisdic- 
tion over these parties and this proceeding. 


A. The former proceeding 


The Board’s decision and order in the prior pro- 
ceeding is reported at 128 NLRB 487 (J.A. 183-185). 
Briefly stated, the facts disclosed therein are as fol- 
lows: Petitioner is a Texas corporation having its 
principal office and place of business in Cleburne, 
Texas, and engaged in the manufacture, sale, and dis- 
tribution of clothing (J-A. 169). On January 14, 
1959, petitioner discharged one Mary Akey and the 
question now once again before this Court is whether 
that discharge was violative of Section 8(a) (1) of 
the Act, as the Board found. 


1. Events surrounding the discharge 


Sometime in June 1957, a union organizational cam- 
paign began in petitioner’s plant (J.A. 188, fn. 5, 170; 
2-7). Mrs. Akey was one of the leaders in this cam- 
paign and she in fact served as the chairlady of the 
organizing committee (id.). She also obtained numer- 
ous authorization cards from fellow employees and 
held organizational meetings in her home (id.). On 
one occasion, she sent Walls a telegram requesting 
equal time for a union speech to the employees and 


2 The relevant statutory provisions are reprinted in petitioner’s 
brief, pp. 6-8. 
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signed it in her capacity as “Chairlady, Walls Orga- 
nizing Committee, ILGWU” (infra, pp. 13-14).2 Peti- 
tioner does not contest the fact that it knew of Mrs. 
Akey’s active leadership among the employees at this 
time. The campaign failed (J.-A. 170; 10-11). 

Thereafter, in June 1958, and as succinctly sum- 
marized by this Court in its prior decision (112 App. 
D.C. at p. 31, 299 F. 2d at p. 115), “‘a number of 
women employees of Walls discussed among them- 
selves the deficiencies of the ladies’ restroom at the 
plant. One employee, Mrs. Le Danois, complained to 
the production manager. As a result of the employee 
discussions, Mrs. Akey wrote a letter of complaint on 
July 2, 1958 to the Texas State Health Department. 
The letter stated that it was written at the request of 
several other employees. As a result of this letter, the 
county health officer got in touch with the employer, 
who then made a number of sanitary improvements. 
On January 6, 1959, however, Mrs. Akey again wrote 
the State Health Department concerning the ‘sani- 
tary conditions’ at Walls.* This second letter, accord- 
ing to the testimony, was approved in advance by 
several other employees. It was forwarded to the city 
Portions of the record inadvertently omitted from the Joint 
Appendix are reprinted as an Appendix to this brief, infra, pp. 
This second letter contained the following allegations against 
petitioner: (1) lack of heating facilities; (2) a temperature of 
below freezing on one occasion; (8) lack of covered receptacles 
for lunch sacks, etc.; (4) lack of sanitary eating place; (5) 
cleaning of the washroom only once 2 week; (6) lack of hot 
water; (7) lack of a dressing room; (8) possible failure of 
the petitioner to comply with a State health regulation (J.A. 
189; 166-167). 
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health officer, who visited the plant and concluded that 
it met the necessary health standards. While in- 
specting the plant premises, the health officer showed 
Mrs. Akey’s January 6 letter to company officials, who 
said they suspected that Mrs. Akey had also made 
the earlier complaint. Two days later, on January 
14, 1959, the vice-president of the Company called Mrs. 
Akey into his office and in the presence of two other 
persons told her that she was fired. Mrs. Akey asked 
the reason for her termination. In response, the vice- 
president told her, according to his testimony that— 
«<* * * apparently she wasn’t satisfied with our 
facilities and it didn’t look like she was ever 
going to be and she had written a letter to the 
Health Department in Austin in which she had 
made some statements that were certainly not 
true, and we just eouldn’t stand for that kind 
of business at all. 
“Mrs. Akey admitted that she had written the letter 
but told the vice-president that she had written at the 
request of others as well as herself. She refused to 
name the others.” 


2. The Board’s conclusions and the decision of this Court 


On these facts, the Board, contrary to the Trial 
Examiner, found that because the January 6 letter 
had been approved by two other employees prior to 
the time it was mailed, it was concerted activity with- 
in the meaning of the Act. The Board did not, how- 
ever, reach the issue of whether the letter was also 
“protected.” For initially, the Board held that ‘‘in 
order to sustain a finding of an 8(2) (1) violation 
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based: on discharge, it is necessary to establish that at 
the time of the discharge, the employer had knowledge 
of the concerted nature of the activity for which the 
employee was discharged.” Since, as the Board there- 
after concluded, petitioner had no reason at the time of 
the discharge to believe that Mrs. Akey was acting 
on behalf of others in sending the letter, there was 
accordingly no violation of Section 8(a) (1) of the 
Act (J.A. 183-185). 

On review, this Court remanded the case to the 
Board with directions (a) to reconsider the finding 
as to petitioner’s lack of knowledge at the time of dis- 
charge and (b) to determine whether Mrs. Akey’s 
activity fell within the protection of Section 7 of the 
Act. With respect to point (a), this Court stated 
that (112 App. D.C. at p. 32, 299 F. 2d at p. 115) as- 
suming, without deciding that “as a general rule, the 
employer must have prior knowledge of the concerted 
nature of the activity in order to violate Section 
8(a)(1) [mevertheless, this general rule] should not 
be applied in full strictness and severity to a case like 
the present, in which the employee’s claim of having 
acted in concert with others is made known to the 
employer contemporaneously with the discharge, and 
where the reasonableness and probable soundness of 
the claim is supported by the background and sur- 
rounding circumstances.” With respect to point (b), 
this Court (112 App. D.C. at p. 33, 299 F, 2d at p. 
117) directed the Board to determine whether Mrs. 
Akey’s conduct was “‘protected” or whether in fact 
this second letter contained such false information “as 
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to remove [it] from any ‘protected’ status it might 
otherwise possess.” 


B. The Board’s supplemental decision and order 


On remand, the Board concluded that it need not 
determine the question of whether knowledge is in 
fact necessary to support an 8(2) (4) violation.. For, 
in line with this Court’s directions and considering 
all the circumstances and background in this case, the 
evidence does show, as the Board specifically found 
(J.A. 199), that “at the time of the discharge inter- 
view, the [petitioner] knew of the concerted nature 
of Mrs. Akey’s activity.”” The Board further found 
that while not all of Mrs. Akey’s allegations in the 
second letter were necessarily accurate, the letter itself 
was nevertheless protected within the meaning of the 
Act. For at least some of the allegations were accu- 
rate, all of them were directed solely to the State 
regulatory agency which polices such matters and 
‘<TtJ}here is no cogent evidence that the allegations were 
made with intent to falsify or maliciously injure the 
[petitioner], that they were defamatory or insulting 
in character, or that they were manifestly destructive 
of discipline” (J-A. 189-190). Accordingly, the 
Board concluded that petitioner had violated Section 
8(a)(1) of the Act in discharging Mrs. Akey. To 
remedy this violation, the Board issued its usual rein- 
statement and back pay order with the exception that, 
in light of the Trial Examiner’s and the Board’s orig- 
inal decisions dismissing the complaint, back pay 
is to be tolled from the date of the Intermediate 
Report to the date of the Board’s Supplemental Deci- 
sion and Order (J.A. 190-191). : 
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ARGUMENT 


L The Board gee concluded that, at the time of-the dis- 
charge,. petitioner knew of. the concerted nature of Mrs. 
Akey’s activities 


A. The Board properly ‘concluded that the January 6 letter was concected 
activity within the meaning of the Act 


:- Initially, it is clear, as both this Court and the 
Board found in their prior decisions, that Mrs. Akey’s 
letter, as well as the sanitation problem generally, 
was discussed among several employees and that two 
of them approved the letter prior to its mailing. It 
is likewise clear that this second letter was in the 
nature of a follow-up to the first letter and it was 
only after the first letter that petitioner made sub- 
stantial improvements in the restroom facilities. 
Clearly, if the employees could reasonably have re- 
lated the first letter to the subsequent improvements— 
and there is no possible reason why they should not 
have done so, nor is there any evidence that they did 
not—it is more than likely that many of them would 
have been, at the very least, not hesitant in joining 
into the concerted activity of discussing and approv- 
ing, albeit not necessarily signing the second letter. 
The fact that only Mrs. Akey’s signature appeared 
on the second letter is, contrary to petitioner’s conten- 
tion (Brief, pp. 15-20), plainly immaterial, particu- 
larly in light of the fact that only her name appeared 
on the first letter as well. And petitioner nowhere 
disputes the fact that even though Mrs. Akey herself 
wrote and alone signed the first letter, it neverthe- 
less constituted “eoncerted”’ activity within the mean- 
ing of Section 7 of the Act. We submit, without 
more, that the second letter, although directed to rela- 
tively less serious sanitary shortcomings, was just as 
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“eoncerted”’ in its conception and formulation as was 
the first. This Court has already implicitly so held 
(112 App. D.C. at p. 32, 299 F. 2d at p. 116) ; and 
we urge the Court to reject petitioner’s contentions 
(Brief, pp- 41-20) and to reaffirm this holding. 


B. The Board properly concluded that petitioner knew of the concerted 
nature of the letter at the time of the discharge interview 


In accordance with this Court’s directions in the 
prior decision, the Board has reexamined the issue of 
whether an employer must have knowledge of the 
concerted nature of an activity as a condition pre- 
eedent to a Board finding that a discharge resulting 
from such activity violates Section 8(a)(1) of the 
Act. The Board concluded, however, that on the facts 
of the instant case it is not necessary to resolve this 
issue. For even assuming that as a general rule such 
knowledge is necessary, the record’ in the instant case 
would, in any event, support the conclusion that peti- 
tioner in fact knew that Mrs. Akey’s letter was 2 
<eoneerted” activity within the meaning of Section 
7 of the Act. And following the suggestion of this 
Court, the Board, in arriving at its conclusion, has 
avoided an overly strict or unduly severe application 
of the general rule, assuming, as we may, that it is in 
fact valid. 

Thus, it is plain that petitioner was well aware of 
Mrs. Akey’s long standing ‘association with concerted 
and union activities. It is likewise plain that peti- 
tioner was perhaps all too aware of the fact that it 
was Mrs. Akey, who spearheaded the abortive union 
campaign of 1957 (infra, pp. 13-14). While we are 
not contending that petitioner discharged Mrs. Akey. 
for this reason, we are contending that petitioner had 
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long standing knowledge that Mrs. Akey was both a 
catalyst and a leader in all forms of concerted activity 
and that, in light of this knowledge, petitioner like- 
wise knew that Mrs. Akey was again engaging in 
concerted activities when she wrote the January 6 
letter. 

Indeed, petitioner admitted to the health depart- 
ment physician (J.A. 106) that it suspected all along 
that it was Mrs. Akey who had also written the first 
letter to the health department. Futhermore, peti- 
tioner nowhere disputes the fact that the first letter 
was in fact a concerted activity. Nor can petitioner 
reasonably deny knowledge of the letter’s concerted 
nature in view of its wording which petitioner saw, 
and the irrefutable fact that the sanitary facil- 
ities were wholly inadequate and gave rise to wide 
spread griping prior to petitioner’s major overhaul, 
supra, pp. 3-4. It is, therefore, only reasonable to 
conclude that petitioner likewise knew that the 
second letter, which was in the nature of a reit- 
eration or follow-up, was just as much of a 
concerted activity as was the first. Considering 
Mrs. Akey’s background, we submit, in short, 
that petitioner knew at the time of the discharge in- 
terview that Mrs. Akey was acting once again, true 
to her character, as a leader in the concerted activities 
of her fellow employees. And that she may have been 
a thorn in petitioner’s side, just by. reason of these 
activities, very clearly provides no lawful justification 
for her discharge. 

Finally, the fact that Mrs. Akey stated categorically 
and contemporaneously with her discharge that other 
employees had asked her to write the letter and that 
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very few of them were satisfied with conditions in the 
plant serves only to buttress the Board’s finding that 
petitioner was in fact quite aware of the concerted 
nature of the activities if not long before the dis- 
charge then, at the very least, a few seconds after it 
was consummated. Yet, petitioner made no effort to 
rectify its wrong, even though at that moment it very 
clearly had knowledge and also had the opportunity 
to revoke its action or even delay it pending 
investigation of all the circumstances. 

We submit, in sum, that even assuming a general 
rule requiring kmowledge in an 8(a) (1) discharge of 
this type, the Board’s finding that petitioner in fact 
had knowledge represents a reasonable application of 
this rule and is both sound and clearly supported by 
the background and surrounding circumstances in this 
ease. Of. N.L.R.B. v. Schwartz, 146 F. 2d 773, 774 
(C.A. 5). 

IL. The Board properly concluded that Mrs. Akey’s letter of 


January 6 was protected activity within the purview of 
Section 7 of the Act 


In its brief to this Court, petitioner has attempted, 
simply by the device of invective, to disparage the 
character of Mrs. Akey and therefore the decision 
of the Board in this case. Thus, petitioner has re- 
peatedly asserted that the letter of January 6 con- 
tained ‘libelous and malicious untruths” (Brief, pp- 
14, 21, 25, 33, 41, 42, 47) ; that it was “deceitful [and] 
calculated to heap public embarrassment upon this 
Petitioner” (Brief, pp. 14, 29, 44, 45); that it was no 
more than the ‘fruit of her poison pen” (Brief, p. 
16); that it contained “shameful statements * * * 
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[which] were unconscionable in their naked distortion 
and disregard for truth’? (Brief, pp. 21, 34); that 
“lies were the very substance of her message’’ (Brief, 
p. 21); and that for this Court to enforce the Board’s 
order would be “‘to declare that Section 7 is a license 
to libel if not literally a license to steal * * * [where- 
by] under a warped set of values, Akey’s purely mali- 
cious end would justify her dishonest means’’ (Brief, 
p. 26). 

We submit, simply, that constant repetition of this 
same theme will not help to circumvent the fact— 
admitted by petitioner in its brief at p. 21—that, at 
the very least, the letter was accurate when it stated 
that the restroom facilities contained no hot water and 
no dressing room. Nor will such invective circumvent 
the fact—admitted both by one of petitioner’s inspec- 
tors and by one of its supervisors (both of whom were 
its own witnesses)—that although ice on the floor may 
not have been a phenomenon which they personally 
observed, the restroom was nevertheless:quite cold at 
about the time that Mrs. Akey wrote her letter (infra, 
pp. 14-15, J.A. 138). 

While the Board is not suggesting that every rest- 
room in every plant must have hot water and suffi- 
cient heating during the cold days of winter, the 
Board is suggesting that an employee does not, as 
petitioner contends before this Court, engage in un- 
protected activities merely because he or she writes a 
letter only to the State Health Department and makes 
a complaint of this type. Cf. N.L.R.B. v. Washington 
Aluminum Co., 370 U.S. 9. Furthermore, while the 
letter may have contained some hyperbolic allega- 
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tions and perhaps even some inaccuracies, a sufficient 
portion of the letter was certainly and admittedly 
true, and other portions were, as the Board stated, 
“not so easily categorized as true or false on the basis 
of this record” (J.-A. 189). In any case, even assum- 
ing inaccuracies, they were not of a nature—particu- 
larly since they were written only to the State Health 
Department—to warrant the invective-upon-invective 
argument here advanced by petitioner. Nor were 
they of the nature, as the Board concluded (J.-A. 189), 
to ‘warrant a holding that the writing and mailing 
of the letter was not protected’ within the purview of 
Section 7 of the Act. N L.R.B. v. Phoeniz Mutual 
Life Ins. Co., 167 F. 2a 983, 988 (C.A. 7), cert den., 
335 U.S. 845; NLRB. v. Peter Cailler K. S. Choco- 
lates Co., 130 F. 2d 503, 506 (C.A. 2). 


CONCLUSION 


For the reasons stated above, the petition to review 
should be denied and the Board’s request to enforce 
its supplementary order should be granted. 

Respectfully submitted. 

Sruart RoTHMAN, 
General Counsel, 
Dominick L. Manott, 
Associate General Counsel, 
Marcen Matet-PREVOST, 
Assistant General Counsel, 
Atan I. MENDELSOHN, 
Attorney, 
National Labor Relations Board. 
Marcx# 1963. 


APPENDIX 


[Western Union Telegram] 


Aveust 30, 1957. 
Mr. Grorce Watts, President 
WALLS MFG. COMPANY 
CLEBURNE, TEXAS 

Respectfully request you grant your employees 
opportunity on your time and premises to hear an 
address by a representative of our union equal in 
time to the opportunity granted by you to Attorney 
John Price who today between the hours of 8:00 A.M. 
and 8:35 A.M. delivered an address deprecatory to 
our union before a captive audience of all of your 
employees. Failure to grant this request will leave 
your employees with no alternative than to conclude 
that you personally endorse the many misrepresenta- 
tions and falsehoods included in Attorney Price’s 
remarks to which in all fairness we believe we should 
be given an opportunity to reply through a represen- 
tative of our union on terms fully equal to those you 
granted Attorney Price. 

Also respectfully request you provide us with tran- 
seript of tape recording you made of speech by At- 
torney Price so that we may be able to provide our 
union representatives with full information on Attor- 
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ney Price’s remarks needed for adequate reply to 
same. 

Would appreciate your early reply. 

Mary AKEY, Chairlady, 
Walls Organizing Committee, ILGWU, 
416 McArthur Lane, 
Cleburne, Texas. 
* * * * * * * 

[303] N=LL KEESEE, a witness ealled by and on be- 
half of the Respondent, being first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


* * * * * * * 


[304] Q. Mrs. Keesee, where are you employed? 
A. Walls’ Manufacturing Company. 
Q. What is your job there? 
A. Inspector. 


* * * * * * * 


[310] Cross examination by Mr. Eckhardt: 

Q. Mrs. Keesee, is it true that it was cold in the 
restroom occasionally in the winter of, I mean in No- 
vember, December or January of 1959? 

A. Well, it sure was. 

Q. Was it very cold? 

A. Well, it was pretty cold. 

Q. It was cold enough to wear a coat? 

A. It was cold other places, too. 

Q. Would you be comfortable in there without 
some kind of jacket on in January of 1959? 

Mr. Price. If the question goes to one day, all 
right. If it goes to the whole month of January, the 
witness Should be aware of that. 
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By Mr. EcxHarpr: 

Q. Was it cold at any time between November of 
08 and January 15, 1959, in the restroom? 

A. Did you say was it cold? 

Q. In the new restroom, yes, was it cold at any time 
within that period ? 

A. Well, it was pretty cold. 

Q. Were there any heaters in the restroom, the new 
restroom ? 

A. No, there wasn’t. 

Q. Are there now? 

A. No. 


U.S. GOVERNMENT PRINTING OFFICE: 1963 


PETITIONER’S REPLY BRIEF 


-_>—____—_—_—_—_—_—_—_—_—_—_—_—_—_—_—_—_—_—_—_—__ .000 ann aye 
| 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE : 
DISTRICT OF COLUMBIA CIRCUIT 


No. 17,267 


WALLS MANUFACTURING COMPANY, INC., 


Petitioner, 
US. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent and Cross-Petitioner 


On Petition To Set Aside An Order Of The National 
Labor Relations Board And On A Cross-Petition For 
Enforcement Of An Order Of ‘The National 
Labor Relations Board 


United States Court of Appeals rr, 


for the District of Columbia Circuit 4 JOHN EDWARD PRICE 
Attorneys at Law 


FILED APR 1 811 Lamar Street 
1963 Fort Worth, Texas 
Attorneys for Petitioner 
| 


Fort Worth Brief Printing Co., 610 S, Jennings Street Phone ED 2-4070 


UNITED STATES COURT OF APPEALS 


FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 17,267 


WALLS MANUFACTURING COMPANY, INC., 


Petitioner, 
US. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent and Cross-Petitioner 


On Petition To Set Aside An Order Of The National 
Labor Relations Board And On A Cross-Petition For 
Enforcement Of An Order Of The National 
Labor Relations Board 


Petitioner’s Reply Brief 


The purpose of this reply brief is to clarify the Peti- 
tioner’s position with respect to certain contentions 
made by the Board in its brief. 


I. 


The Board has asserted in its brief, without any 
reference whatsoever to supporting evidence, a series 
of conclusions of fact which are essential to its argu- 
ments.” 
2n its entire brief the Board makes only four references to testimony in 

the Senor Appendix; (1) “Sometime in June, 1957 a union organization 


paign began in Petitioner's plant (JA 188, f.n. 5, 170; 2-7).” 
(Bourds. Brief, p. 2). (2) “The Campaign failed (JA 170; 10-11).” (3) 
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For instance, in regard to the contention concerning 
Petitioner’s alleged knowledge of the wording of 
Akey’s first letter, the Board asserts in its brief at 
page 8 that Company representatives saw the wording 
of the first letter and therefore know of its allusion to 

ivi ch an assertion is made without 
dence; in fact, all the evi- 
completely refutes 


Another example is where the Board states without 
explanation: “Jnitially, it is clear .. - two [employees] 
approved the letter prior to its mailing.” (Board’s 
Brief, p. 7). Through references to the record Peti- 
tioner has shown that there is no substantial evidence 
to support this conclusion (Petitioner’s Brief, pp. 14- 
18) and that one of the supposed approvers had ac- 
tually denied from the stand that she ever saw the 


letter (JA 85). 


As a substitute for substantial evidence, the Board 
apparently relies upon the finding of fact of this hon- 
orable Court in a previous appearance of this cause at 
par (112 App. D. C. 30, 299 F. 2d 114). Petitioner 
was not present in that action and should not be bound 


a 
“Indeed, Petitioner admitted to the Health Department physicians (JA 
106) . . .” (Board's Brief p. 9). No such reference or admission is 
found on the cited page of the Joint Appendix which contains specifically 
’s testimony. (4) “. - - 


ex” 
receeding testimony (JA 187) this witness 
the evidence does 
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by failure of litigants who were present to bring 
evidence before the Court. The Board would now rely 
upon the error which it helped to generate and would 
hide its mistakes behind the robes of a Court which 
merely drew conclusions from premises provided in 
part by the Board. Indeed, the Board has seen fit to 
perpetuate its own error by using direct quotations 
of the Court’s language in its own counter-statement 
of the case and argument (pp. 3-4, 8) to gain an au- 
thoritative substitute for evidence which refutes the 
premises from which the Court’s conclusions were 
drawn. 


In its brief the Board has selected certain words 
and phrases used by Petitioner in argument and 


termed collectively as “the device of invective” 
(Board’s Brief, pp. 10-11). The Board’s selection is 
unfortunate because it includes (and thus so terms) 
language of the Trial Examiner taken directly from 
his Intermediate Report (JA 181). That the Trial 
Examiner, himself, used such terms as “deliberate un- 
truths”, “calculated to heap public embarrassment 
upon Respondent”, and ‘the vendictive act of a scorned 
woman” indicates singularity in point of view of those 
who heard the testimony as it developed. 


Also termed by the Board as invective is Petitioner’s 
“license to liable’ argument taken from NLRB v. 
Fanstell Metallurgical Corp., 306 U.S. 240, and pat- 
terned closely after the language of Chief Justice 
Hughes quoted and italicized in the Petitioner’s brief 
at page 29. 
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Ill. 


In its Brief the Petitioner presented Akey’s letter 
of February 6 with the untruthful statements deleted 
to show the insignificance of what remained* and to 
demonstrate that the untruthful portion of the letter 
was its very essence (Petitioner’s Brief, p. 21). The 
Board now takes the position that the inclusion of any 
statements which might be considered true® will jus- 
tify whatever else the letter might contain (Board’s 
Brief, p. 11-12). "2ne Board does not suggest that the 
isolated truths had any bearing upon the State Health 
Regulations and even admits that the Company had 
done all that it was obligated to do in this connection. 
(Board’s Brief, p. 11). On the same page of its brief 
where the Board discusses insignificant but truthful 
portions of Akey’s letter and characterizes the letter 
as “a complaint of this type” (Board’s Brief, p. 11), 
Petitioner’s previous and well supported* statement 
that “the lies were the very substance of her message” 
is found listed as an invective “to disparage the char- 
acter of Mrs. Akey”. 

"No hot water, no dressing rooms.” 
3Here Respondent also includes Akey’s statement concerning temperature 
in the restroom (Respondent’s Brief, p. 11). Akey’s statement was: 
“recently the temperature was below freezing in this toilet” (JA 166). 
The testimony printed in Respondent's Appendix to its Brief is a refusal 
on the part of the witness, Nell Keesee, to agree that the temperature 
was “very” cold, much less below freezing. This witness also denied 
being present at the time in question (JA 122); hence, this testimony 
cannot support the Respondent's statement for which it is cited as 
evidence. 
4Petitioner’s argument on this point is set forth on pages 22-26 of its 
brief and contains no less than 27 references to parts of the Joint 
Appendix including 22 separate portions of the testimony. 
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IV. 


The case at bar is unusual in that the Board has 
not even made an offer of substantial evidence al- 
though its finding must be supported by substantial 
evidence when the record is considered as a whole in 
order to be enforceable. The Board attempts to support 
its position by reference to its own finding and to the 
previous holding of this honorable Court. This novel 
method of argument contains within itself further 
innovations on logic. With respect to whether Akey’s 
letter was a “concerted” activity, for instance, the 
Board commences its argument with two unsupported 
(and erroneous according to the evidence) statements 
which the Board says clearly must be so. The argu- 
ment is then made that “many... would have been 
.-- not hesitant in joining into the concerted activity.” 
Then follows the argument that Akey’s first letter 
(written under different circumstances and outside 
Petitioner’s knowledge) must have been concerted. 
Next, the Board states: “We submit, without more, 
that the second letter . . . was just as concerted .. .” 
Finally, the Board asks this Court “to reject Peti- 
tioner’s contentions” (based on uncontradicted evi- 
dence completely ignored by the Board) and to simply 
reaffirm the Courts previous holding. 
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Petitioner contends that the substantial evidence 
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UNITED STATES COURT OF APPEALS 


FOR THE 
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NATIONAL LABOR RELATIONS BOARD, 
Respondent and Cross-Petitioner 
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Labor Relations Board And On A Cross-Petition For 
Enforcement Of An Order Of The National 
Labor Relations Board 


Petitioner’s Supplemental Reply Brief 


During oral argument the Court asked if the 
Board was contending that an employee should not be 
held to precise meanings of words as used in a court 
of law; that is, when employees say it is “below freez- 
ing” in the restroom they actually mean it is cold in 
the restroom, or when employees say the restroom is 
“cleaned only once a week” they really ‘mean the rest- 
room sometimes needs cleaning. Counsel for the Board 
affirmed that this was the Board’s contention. 


Enforcement of a Board Order founded upon such 
a contention would have such a reaching effect upon 
the administration of the National Labor Relations 
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Act that the Petitioner has moved the Court to accept 
a brief on this and related questions. 


Counsel for Petitioner, to whom the question was 
posed by the Court, answered that by so contending 
the Board would be urging an unsound proposition 
which would place an impossible burden upon any 
employer who, like Petitioner here, had in hand an 
unambiguous statement knowingly made by an em- 
ployee under circumstances wherein the employer 
knew that the employee was aware of its untruthful- 
ness. The employer would have to interpret the state- 
ments, weighing them and the thought processes of 
their author, to decide if the words meant or intended 
something different from what they actually said. The 
interpretation so required would be made at the em- 
ployer’s own peril. 


Even more important and unreasonable than the 
burden of the employer is the burden that would be 
placed upon the recipient of such a communication. 
‘At least the employer would have some standard by 
which he could determine the degree of accuracy of 
the statements. The recipient, however, would have 
nothing but the words themselves, unambiguous state- 
ments, from which to conclude what he would. There 
would be no basis for him to apply some corrective 
factor to bring untruthful statements into truthful 
perspective. Where written words created a clear and 
distinct picture of a “sweat shop” where hundreds of 
women were working in filthy conditions for an un- 
feeling employer who had blatantly refused to correct 
a known situation or comply with health regulations, 
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the reader simply would have no reason to believe the 
writer did not mean to create the picture so clearly 
drawn. There is no contention in the case at bar that 
Akey’s letter was defective for being vague. The 
precision of it’s language is attested by the success 
with which it produced its intended result. 


There was no ambiguity in Akey’s statements and 
no call for interpretation unless one adopts the cor- 
ollary premise that employees as a group are irrespon- 
sible with their statements. Judicial acceptance of 
this premise would place both employers and em- 
ployees in an intolerable position; no complaint of an 
employee, however accurate, could be taken seriously. 
A truthful employee could not be believed, and honest 
communications for valid purposes would be com- 
pletely frustrated.* 


The Board would now establish a special code of 
morality for employees to support it’s finding in favor 
of Akey’s particular untruthfulness; in so doing the 
Board apparently has failed to consider the degrad- 
ing and detrimental moral consequences which its new 
code holds for employees generally. 


In it’s Supplementary Decision and Order the Board 
held that Akey’s activity was concerted because other 
employees had approved her letter prior to it’s mail- 


YJronically, establishment of the Board’s doctrine that letters of em- 
ployees should not be taken at face value would have thwarted Akey’s 
own purposes. By the Board's position, the recipient of the letter would 
have been bound to know that her statements were untrue, the condi- 
tions non-existent, and the inspection unnecessary. Her attempt to heap 
embarrassment upon petitioner would have been unsuccessful. The 
interpretation proposed by the Board is one that actually would discard 
both the meaning and purpose of Akey’s statements. 
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ing, but on all argument Counsel for the Board con- 
ceded the absence of such approval. In oral argument, 
the Board proposed that approval in advance would 
be adequate despite ignorance of the contents of what 
was approved. This argument is but an extension of 
the Board’s previously discussed proposition that em- 
ployees, by their irresponsible nature, could logically 
be expected to approve any falsehood Akey might put 
to paper. It is easily demonstrated that this reasoning 
destroys any real meaning attaching to “concerted 
activities”. Retrospective recognition of hypothetical 
approval in futuro would make all activities “con- 
certed”. 


In it’s Supplementary Decision and Order as well 
as in it’s brief, the Board imputed to petitioners 
knowledge of the contents of Akey’s first letter con- 
taining a claim to concerted activity. In oral argu- 
ment, however, Counsel for the Board admitted that 
petitioner had no such knowledge until long after the 
date of Akey’s discharge. The only remaining avenue 
by which Petitioner could have been put on notice of 
a concerted nature of Akey’s letter was Akey’s own 
statement at the time of her discharge. Both the 
credited and discredited versions of what was said at 
that time are consistent in that little, if anything, was 
put forth to convey such notice. The Board’s conces- 
sions in oral argument, when coupled with it’s own 
contention that employees are prone to exaggerate 
and should have their statements taken at less than 
face value, would absolutely foreclose any possibility 
that petitioner had any knowledge of a concerted 
aspect in Akey’s letter. 
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Through it’s oral rejection of it’s own finding of 
fact the Board now asks the Court to reject and 
diminish the clear meaning of the words in Akey’s 
letter, to hypothesize their approval by others, and 
to impute knowledge of such approval to her employer 
by full acceptance and enlargement of Akey’s works 
at the time for her discharge. 


JOHN EDWARD PRICE 
Attorneys at Law 
811 Lamar Street 
Fort Worth, Texas 
Attorneys for Petitioner 
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PROCEEDING 

TRIAL EXAMINER RASBURY: The hearing will 
be in order. 

This is a formal hearing before the National Labor 
Relations Board in the matter of Wallas Manufactur- 
ing Co., Inc. 

The Trial Examiner conducting this hearing is 
James T. Rasbury. 

The Case number is 16-CA-1226. 

Will counsel and other representatives for the par- 
ties please state their appearances for the record. For 
General Counsel? 


MR. ECKHARDT: Norman W. Eckhardt. 


MR. RHEA: Everett P. Rhea, 300 West Vickery, 
Fort Worth, Texas. 


MR. RICHARDS: Appearing for the charging 
party, David R. Richards of the law firm of Mullinax, 
Wells and Morris, 1610 National Bankers Life Build- 
ing, Dallas, Texas. 

MR. PRICE: For the purposes of this hearing, my 
name is John Price and I am associated with Brown, 
Herman, Scott and Young and the address that I 
would like to have any communications mailed con- 
cerning this hearing would be 1405 Electric Building, 
Fort Worth, Texas. 


I appear in behalf of the Employer or the Respond- 
ent. 


x = = * * 


[6, 7, 8] 
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MARY AKEY, 
a witness called by and on behalf of the General 
Counsel, being 


first duly sworn, was ae and testified as fol- 
lows: 
DIRECT EXAMINATION 

Q. (By Mr. Echardt) Will you state your name, 
Mrs. Akey? A. Mrs. Mary Akey. 

Q. Where do you live, Mrs. Akey? A. At 425 West 
Henderson, Cleburne, Texas. 

Q. Were you ever employed by the Walls Manu- 
facturing Company? A. Yes, sir. 

Q. When were you employed by that company? A. 
On September 28, of 1953. 


Q. And what job did you hold at that time? A. As 
a gripper machine operator. 


* * * * * * 


Q. (By Mr. Eckhardt) Did you ever have any con- 
tact with a representative of the International Ladies’ 
Garment Workers Union? A. Yes, sir. 

Q. When was your first contact with that repre- 
sentative? A. On June 17, of 1957. 


[8] 


Q. What was discussed at this time between you 
all? 

THE WITNESS: At the time the representative 
came to my house on that date, the conditions which 
existed in the factory were discussed between the 


[9, 10] 


representative and I on the piece rates and the senior- 
ity and the different disagreements which the em- 
ployees had complained about, which I thought the 
Union would be of help and they thought it would. 
MR. PRICE: Object upon the grounds that it is a 
self-serving declaration. 
TRIAL EXAMINER: Overruled. 


[9] 


Q. (By Mr. Eckhardt) Were there any other peo- 
ple at this discussion? A. There were several people 
met at my home on that night. 

Q. Were they fellow employees? A. Yes, sir. 

Q. Did anything else occur at this meeting? A. 
They signed authorization cards for an election, the 
union election. 

Q. How many signed cards? A. There were ap- 
proximately seven or eight at this first meeting that 
signed cards. 


* * 


[10] 


* * * * * 


Q. (By Mr. Eckhardt) How many were attending 
this meeting? A. At the first meeting there were 
about eight or nine of the employees. 

Q. Did you say seven or eight signed cards? A. 
Yes, sir. 

Q. Do you recall any subsequent meetings to the 
meeting that you have just testified to? A. In about 
another week later. 
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Q. About when was this? A. Now, this was on 
the 17th of June, the first meeting was. 

Q. All right. A. And it was about a week later 
that we had the second meeting at my home and there 
were more attended this meeting than the first one. 

Q. What was discussed at this second meeting? A. 
Well, there were more discussions about a committee 
being formed to get cards signed and contact em- 
ployees of the factory. 

MR. PRICE: May I have a continuing objection? 

TRIAL EXAMINER: Yes, you may. 

Q. (By Mr. Eckhardt) Were you present at the sec- 
ond meeting? A. Yes, sir, it was at my home. 

Q. About how many people were there? 
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A. I believe there were around fifteen or sixteen. 

Q. Were they Walls’ employees? A. Yes, sir, all 
of them. 

Q. Do you recall how many people signed authori- 
zation cards at this meeting? A. Well, there were 
about five or six signed that time because the others 
that had signed before were there too. 

TRIAL EXAMINER: How many employees are 
employed at the Walls Manufacturing Company? 

THE WITNESS: There were around 200 or more. 

Q. (By Mr. Eckhardt) What was the purpose of 
these two meetings? A. To discuss with the em- 
ployees the benefits, how they could benefit with a 
union in the factory, which we all agreed was neces- 


Q. Were committees formed as a result of these 
meetings? A. Yes, sir. 


[14, 15} 


Q. What were those committees? A. They were a 
committee consisting of employees which agreed to 
contact other employees and discuss with them and ex- 
plain to them the benefits they could gain by voting 
for the union. 

Q. Who was the primary spokesman at these meet- 
ings? A. I was. 


= * 


[14] 


* * * * * * 


Q. (By Mr. Eckhardt) Now, Mrs. Akey, who was 
chairman of this committee that you said was or- 
ganized? A. I was Chairlady, chairman of the com- 
mittee. 


Q. Did you make assignments to the various—Did 
you make any assignments of work to anyone on this 
committee? 


[15] 


A. Do you mean did I suggest when we called a 
meeting or where the meeting would be held? 

Q. Yes. A. Yes, sir. Yes, sir, I did. 

Q. Did you tell any of the committee members, did 
you give them specific projects of any type? A. Well, 
nothing more than discussing the ones that we should 
visit and contact and who I thought was more inter- 
ested in signing cards. 


* * * * * = 


Q. (By Mr. Eckhardt) Was there a Representation 
election held at the plant- A. Yes, sir. 


6 
[16, 17] 


Q. When was that held? A. On November 6th of 
1957. 

Q. Did you engage in any activity, organizational 
activity 

[16] 
prior to this election? A. You mean in the union 
activity? 

Q. Yes. A. Well, yes. 

Q. What kind of activity was done before this elec- 
tion? A. Well, after the company found out that we 
were trying to get the union in, they— 

Q. Excuse me. How did they find out you were try- 
ing to get the union in? A. Well, just through the 
employees taking it and us— 

MR. PRICE: Object. 

TRIAL EXAMINER: Sustained. 

Don’t answer any more of that question. You are 
in no position to testify as to how the company knew 
of the union organization. 

Q. (By Mr. Eckhardt) Was there any publicity by 
the union over this election? A. Yes, sir, we handed 
out leaflets at the door of the factory. 

Q. What did these leaflets show? A. They were 
encouraging the employees to vote for the union and 
telling them how they could — the benefits that the 
union could give them. 

Q. Was there any written matter on the leaflet? 
A. Yes, sir, it was telling them of the advantages they 
would 


[17] 


gain by voting for the union and encouraging them 


[19] 


to vote. 

Q. Was your picture on this leaflet? A. Yes. 

We handed out a leaflet the day before the election 
on November 6th. It was when the election was held 
and the day before that, we handed out a leaflet with 
eight pictures of the organizing committee and my 
picture was first on the list. 

Q. Did you hand a copy of this leaflet to any of 
your supervisors? A. Yes, sir, I gave one to Walter 
Pou who was production manager at that time. 

MR. ECKHARDT: May we have a stipulation that 
Walter Pou was a supervisor at that time? 

TRIAL EXAMINER: Mr. Price, are you willing to 
stipulate to that? 

MR. PRICE: Yes, sir. 

Q. (By Mr. Eckhardt) Did you hand a leaflet to 
any other supervisor besides Mr. Pou? A. No, sir, I 
didn’t. 

Q. Was your name on this leaflet? A. Yes, sir. 

* * * * * * 


[19] 
* * * * * * 

Q. (By Mr. Eckhardt) Do you recall any activity, 
I mean a speech being made or speechs being made at 
this time by any company supervisors or representa- 
tives? A. Yes, sir. 

Q. What was that speech? A. The company had 
their attorney to come in and call us over all together, 
close to the office, and made a speech. 

Q. Who made the speech? A. Mr. John Price. 

Q. About when was this? A. This was about Au- 
gust 30 of 1957. 

= * 


* * * * 
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TRIAL EXAMINER: Any official determination 
by the Board itself I would certainly become ac- 
quainted with, but I am not interested in getting any 
report of the “R” case, the objections to the election 
into this record, but I shall take a look at any official 
determinations made by the Board in matters that 
may relate to this case. 

MR. ECKHARDT: Well, that’s what we would like, 
Mr. Examiner. 

I might—I think in explanation, I can see where 
you find it a little difficult to understand the reason 
for this early testimony. testimony of early events, 
but the explanation for it is that the Board was se- 
riously hampered in its investigation due to Mr. 
Price’s prohibition against us seeing any company 
supervisors in investigating this case. Therefore, we 
are short on evidence. 

MR. PRICE: Mr. Examiner, this has reached the 
point of ridiculousness. 

TRIAL EXAMINER: It is not going to become any 
better 


[24] 
because it is voluminous, Mr. Eckhardt. 


* * x 


Q. Do you recall a statement being made in July 


of 1957 by Mr. Bill Finnell? A. No, not in July. 
Q. Well, do you recall a statement in connection 


[28] 


with a company union being formed? A. Yes, I do. 

Q. When was that, and who made that statement? 
A. That was in July. 

Q. Of what year? A. Of 1957. 

Q. What statement was made, what was said by 
Mr. Finnell? 


[28] 


A. He called us over the loudspeaker to gather up 
close to the front of the office and he made the speech 
his self to all of the employees. 

TRIAL EXAMINER: Just a moment, Mr. Eck- 
hardt. 

MR. PRICE: Mr. Examiner, I object to testimony 
concerning this speech and this matter on the same 
grounds of the prior testimony and I would like a 
continuing objection to all this sort of matter. 

TRIAL EXAMINER: All right, you may have it. 

Let’s move along, Mr. Eckhardt. 

Q. (By Mr. Eckhardt) Mrs. Akey, will you proceed 
with what you were saying? A. You mean about the 
speech that — 

Q. Right. You say that Mr. Finnell, you had a dis- 
cussion with Mr. Finnell about a company union cane 
formed. 

Now what was said at this — A. That’s what he 
made the speech about to all of the employees. He told 
all the employees in this speech that if they wanted a 
union in that factory, they could have a union of their 
own, that they wouldn’t have to pay any dues for. 

So he appointed a representative off of each line. 
The factory is run by lines, like six, seven and eight, 
and he appointed a representative for each line for 
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this union, and the employees on each line was to 
write out their grievances and turn them in to these 
representatives and they were to 


[29] 


take them downstairs in Mr. Walls’ office and discuss 
them with Mr. Finnell and Mr. Walls. 

Q. What happened to this union? A. Well, the 
National Labor Relations Board — 

TRIAL EXAMINER: Now, Mr. Eckhardt, I am 
going to stop this witness from testifying further un- 
less you have an allegation in your complaint alleging 
the assistance in the formation of a company union. 

All I recall in this complaint are an 8(1) and 8(3) 
charge and I am not particularly interested, unless you 
are going to amend your complaint and include that 
as an allegation. 

Let’s move along to something that relates to this 
complaint. 

MR. ECKHARDT: Yes, sir. 

Q. (By Mr. Eckhardt) Do you recall a conversation 
shortly after this election in November of ’57, wherein 
the union lost the election? Do you recall a conversa- 
tion with Mrs. Estelle Gayle. A. Yes, sir, I do. 

Q. Was Mrs. Estelle Gayle employed by Walls Man- 
ufacturing Company at this time? A. Yes, sir, she 
was floorlady or supervisor. 


* * * 


[30] 
* * * a * * 


Q. (By Mr. Eckhardt) Mrs. Akey, what did Mrs. 
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Estelle Gayle say to you at this time? A. She came 
to me where I was working at my machine and this 
was after the election had took place. 

Q. About how long after the election? A. Well, it 
was probably a week, several days. 

Q. Allright. A. And told me that Bill Finnell told 
her to tell me that no one would be fired over the union 
that time, meaning that 


[31] 


campaign that we lost, but if it ever started up again, 
the one who started it would be fired immediately and 
that would stop it off. 

MR. ECKHARDT: May we have a stipulation that 
Mr. Bill Finnell is a supervisor or has that already 
been stipulated? 

MR. PRICE: I will stipulate Mr. Bill Finnell is a 
supervisor. 

Q. (By Mr. Eckhardt) What is Mr. Finnell’s — 
What was Mr. Finnell’s position at this time in No- 
vember of 1957? A. Vice President of the company, 
as far as I knew. 

Q. Was anyone — Who was Mr. Finnell’s — who 
was he responsible to at that time, do you know who 
was above Mr. Finnell? A. Mr. Walls. 

Q. And Mr. Walls is what? A. He is the owner of 
the company, or that’s the way I understand it, and 
Mr. Pou was production manager. 

Q. Did you understand that Mr. Finnell had the 
responsibility of hiring and firing employees — 

TRIAL EXAMINER: Do you want that partial 
question stricken, Mr. Eckhardt? 

MR. ECKHARDT: Yes. 
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Q. (By Mr. Eckhardt) Was anything further said 
at this conversation between you and Estelle Gayle 
with respect to the matter at hand we are talking 
about at this hearing? 


[32] 


A. You mean when she told me what Mr. Finnell 
said? 

Q. Yes. A. No, that was all that was said at that 
time. 

Q. Do you know a Mrs. Henrietta “Scotty” Le- 
Danois? A. Yes. 

MR. PRICE: May I have the question repeated. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record.) 

TRIAL EXAMINER: Back on the record. 

Q. (By Mr. Eckhardt) Do you know Mrs. “Scotty” 
LeDanois? A. Yes, sir. 

Q. To your knowledge, did she ever make a com- 
plaint to anyone about the conditions at the plant? A. 
Yes, sir. 

Q. When was this complaint made? A. It was 
either in May or June of 1957, during the summer. 

Q. How do you know that this complaint had been 
made? A. Hazel Whitt, who is over the sample line, 
brought a sample jacket over to my machine to have 
some grippers put on it and she asked me if I heard 
about Scotty reporting the restrooms to Walter Pou, 
who was production manager at that time. 

Q. What time are you referring to now? About 
what date was this or what month of the year of what 
year? A. It was in 1958, last part of May or the 
first of June. I wouldn’t say exactly. 


18 
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MR. ECKHARDT: May we have a stipulation that 
Hazel Whitt was a supervisor at that time? 

MR. PRICE: Yes. 

TRIAL EXAMINER: I would like to know, it is 
not in the record whether or not this woman was an 
employee, Mrs. LeDanois. 

Q. (By Mr. Eckhardt) Was Mrs. LeDanois an em- 
ployee of the company at this time? A. Yes, sir. 

Q. Was she a supervisor or a rank and file em- 
ployee? A. She was just an operator like myself. 

Q. What did Mrs. Hazel Whitt say to you in this 
conversation that you have just testified about? A. 
She asked me if I had heard about Scotty reporting 
the restrooms to Walter Pou and I told her no, I 
hadn’t, what about it and she said that she went in 
the office and reported the restrooms to Walter and 
told him that she wished that Dr. Yater could come up 
there and see what kind of conditions they were in. 

MR. PRICE: Wait just a moment. 

Could I have the second half of that answer re- 
peated? 

TRIAL EXAMINER: Read the answer. 

(Record read.) 

Q. (By Mr. Eckhardt) Was there anything else 
said in this conversation? A. And I asked her what 
Walter told her, what he said about 


[34] 


it and she said that he told her he couldn’t do anything 
about his self, all he could do was report it to the fac- 
tory supervisor above him, and, if they didn’t do any- 
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thing about it, all he knew what to do was the women 
could get together and do something about it them- 
selves, but he couldn’t do it on his own. 

Q. Was anything else said at this conversation? A. 
No, sir. 

Q. Did any of the other employees, were there any 
discussions held with respect to the restroom or any 
other conditions in the plant? A. Yes, sir. 

Q. At what time were they held? A. Oh, it started 


Q. Excuse me. When did they start? A. It started 
along about the first part of July, 1958, and the latter 
part of June. 

Q. Did you attend these discussions? A. Yes, sir, 
I was one to discuss it with other employees. 

Q. Were you still Chairlady of the organizing com- 


mittee at this time? A. Yes, sir. 

We had started another organizing campaign, get- 
ting cards signed again at that time. 

Q. Did you get any cards signed in July of 1958? 


[35] 


A. Yes, sir. 

Q. About how many cards did you get signed in that 
month? A. Well, ’'d say— 

Do you mean myself alone? 

Q. Yes. A. Pd say around ten, between ten and 
twenty. 

Q. That was in July of 1958? A. Yes, sir. 

Q. Well, then you continued to be active in solicit- 
ing authorization cards? A. Yes, sir. 

Q. Right along, is that right? A. Yes, sir. 


[37, 41] 


Q. All right. 

Were there any discussions held with respect to the 
restrooms or other sanitary conditions in the plant? 
A. Yes, sir. 


* * 


Q. (By Mr. Eckhardt) Now, did you write a letter 
at any time in July to anyone? A. Yes, sir, I wrote 
a letter to the State Health Department at Austin. 


* * * * * * 


Q. (By Mr. Eckhardt) I hand you a document 
which has been marked as General Counsel’s Exhibit 
No. 4. Now what is this? A. This is a letter that I 
wrote to the State Health Department at Austin, 
Texas, reporting the unsanitary conditions which ex- 
isted at Walls Manufacturing Company at that time, 
on July 2, 1958. 


* * 


[41] 


Q. (By Mr. Eckhardt) I hand you document that’s 
been marked General Counsel’s Exhibit No. 5. What 
is this? A. This is the second letter I sent to the 
State Health Department of Austin, Texas, on Janu- 
ary 6, 1959, notifying them of the conidtions which 
still existed at the garment factory. 


* x * * 
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Q. (By Mr. Eckhardt) Do you recall the company 
making any changes to their restroom facilities at any 
time during the year of 758? 


[45] 


A. Yes, sir, after this letter of July 2 was sent to 
Austin, I got an answer to the letter stating that they 
had sent a copy of this same answer to the company. 

TRIAL EXAMINER: Now, Mrs. Akey, I wish you 
would just answer the question. 

Were there any changes made in the sanitary facili- 
ties at the Respondent’s plant? 

THE WITNESS: Yes, sir, there were. 

MR. PRICE: Now, I would like to have stricken 
from the record any reference to the letter of July 2. 

TRIAL EXAMINER: Well, I will let that portion 
of her answer remain in the record, Mr. Price, but I 
stopped her as quickly as I could. 

MR. ECKHARDT: We have a letter which I would 
like to have marked for identification. 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 6, for 
identification.) 

Q. (By Mr. Eckhardt) I hand you a letter marked 
for identification as General Counsel’s Exhibit No. 6. 
Now, what is that? A. This isa letter that I received 
from the State Health Department at Austin thanking 
me for my interest in the health of the public, health 
of the employees of Walls Manufacturing Company 
and asking me to keep them advised on other condi- 
tions 
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which existed there. 
MR. ECKHARDT: We offer in evidence General 
Counsel’s Exhibit No. 6, because it shows — 


TRIAL EXAMINER: Well, the Exhibit will speak 
for itself. May I see it, please? You are offering it in 
evidence? 


Do you wish to be heard, Mr. Price? 


MR. PRICE: Yes, I object to the letter, this General 
Counsel’s Exhibit No. 6 being introduced in evidence 
upon the grounds that it is hearsay with respect to 
this Respondent. It is a self-serving declaration, made 
by somebody, of whom we—we don’t know who he is 
or anything about him. It was never brought to the 
attention of the company by this witness prior to this 


time and that it is not material or relevant. 


TRIAL EXAMINER: I will reject it and have it 
placed in the rejected file. 
(The document heretofore marked General 
Counsel’s Exhibit No. 6, for identification, was 
rejected.) 


MR. ECKHARDT: May I have an opportunity to 
argue for its admission? 

TRIAL EXAMINER: Yes, if you want to make 
your record, Mr. Eckhardt, but I think we will make 
a lot more progress if we will get along to the heart 
of this case. Let me find out what it is all about. 

If I need some further background information, I 
will ask for it then or give you an opportunity to put 
it in. 
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[47] 


Go ahead. Make your record. 

MR. ECKHARDT: Well, we think this letter is rel- 
evant to show that Mrs. Akey did write a letter to the 
State Health Department complaining of the condi- 
tions, sanitary—unsanitary conditions that existed at 
the plant at this time and that this letter is acknowl- 
edging such complaint. We think it should be admitted 
for that purpose. 

TRIAL EXAMINER: It is going to be rejected be- 
cause it is not relevant at this time. 

Q. (By Mr. Eckhardt) Are you testifying that the 
company did make some changes to these restroom 
facilities? A. Yes, sir. 

Q. What were those changes that they made and 
when were they made? A. In August of 1958 they 
built a new restroom for the ladies and had the old 
restroom remodeled. They placed covered receptacles 
disposal cans in each booth for each commode for 
sanitary napkins to be disposed of and they built 
this new restroom with one wash basin in it and one 
towel rack and it had four commodes and the old rest- 
room consisted of five with two wash basins, but no 
vents in either restroom. An open window was used 
for that purpose. 

Q. Did the employees discuss these, the fact that 
there were no vents in the new restroom? A. Yes. 


[49] 


Q. (By Mr. Eckhardt) Mrs. Akey, were there any 
discussions held between August of 1958 and January 
of 1959 with respect 


[50, 51, 54] 


to plant conditions? 


[51] 


Q. (By Mr. Eckhardt) Will you go ahead and ex- 
plain what, who was at these discussions that you say 
were held? A. Well, there were several of the other 
employees there. There was Permelia Cheek, Myrl 
Powell and Mary Hawkins, Ruby Pogue, Joyce Pogue. 

MR. PRICE: May I ask the witness to please slow 
up? 

After Mary Hawkins who was said? 

A. Ruby Pogue, Laura Pogue and Joyce Pogue. 


* 


Q. (By Mr. Eckhardt) Do you recall a discussion in 
January of 1959 at which a supervisor was present? 
A. Yes. 

Q. Where you discussed unsanitary conditions in 
the plant? A. Yes. 

Q. When was that, about? A. That was in the 
first week of January. 

Q. Who was the supervisor present at that time? 
A. Hazel Whitt was the one that made the remark 
about it being so cold in the new restroom. It was sleet- 
ing and snowing 
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that day and the north window, the one they use, I 
would call it for the vent, it stayed open at that time. 
It was never closed. 

Q. Did you bring that matter to the attention of 
Mrs. Whitt or did you discuss it in her presence? A. 
We were discussing it, talking about how cold it was 
in the restroom and she said that should be reported 
and something done about it. 

Q. Who are you referring to now? Did you name 
the people that were in that restroom at the time Mrs. 
Whitt was there listening? Do you recall who was in 
the restroom? 


A. Nell Keesee. 


* * x * * = 


Q. Did she make any comments about the unsani- 
tary condition in the restroom at that time? A. You 
mean Nell or — 

Q. Yes. A. She only was just complaining about 
how cold it was. All of the employees complained about 
that. 

Q. In the presence of Hazel Whitt? A. Well, no. 


[56] 


Q. I mean at this particular time that you are re- 
ferring to in the restroom where Hazel Whitt was 
present, what was said, what complaints were made, 
if any, at that time? A. Nell and I were discussing 
how cold it was in there and Hazel made the remark 
that it should be reported and something done about it. 
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Q. Was anything, any other conditions in the rest- 
room discussed in Mrs. Whitt’s presence? A. No, 
sir. 

Q. Did Mrs. Whitt say anything more about the 
situation? A. No, she didn’t say anything else at 
that time. 

Q. She just said it should be reported. 

Were there any discussions after this incident in 
the restroom at which Hazel Whitt was present about 
taking any action about this condition? 

MR. PRICE: Now, objection upon the grounds that 
it is not clear in my mind as to whether he’s identified 
who is in this discussion. 

TRIAL EXAMINER: Can you make the question 
a little more specific, Mr. Eckhardt? 

What action was taken by either you or any other 


members of the union committee, Mrs. Akey, concern- 
ing your complaint? 


[57] 


= * * * * * 
THE WITNESS: We discussed it and decided to 
write another letter to the State Health Department 
at Austin reporting that there were no heating facili- 
ties at all of any kind in this restroom. 
* * * * * * 
Q. (By Mr. Eckhardt) Did you write a letter, did 
you say you decided to write a letter? A. Yes, sir. 


[58] 
Q. = * * 
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Who wrote the letter? A. I did. 

Q. Did you show the letter, before you sent it, to 
anyone? A. Yes, sir. 

Q. Did anyone approve the letter before it was 
sent? <A. Yes, sir. They approved it. 


= e * * * * 


TRIAL EXAMINER: Who saw the letter? 

THE WITNESS: The other employees which I dis- 
cussed it with. 

Do you want me to name them? 

TRIAL EXAMINER: Were they members of the 
union committee? 

THE WITNESS: Some of them, and some of them 
were not. 

Q. (By Mr. Eckhardt) Is this letter the same letter 
that has been marked for identification, has been ad- 
mitted into evidence as General Counsel’s Exhibit No. 
5, which is the letter of January 6th; is that the letter 
you are reffering to? A. Yes. 


* = * * 


[59] 


ca * * = baal os 


Q. (By Mr. Eckhardt) Was the ice on the floor of 
the restroom discussed before you wrote this letter? 
A. Yes, sir. 

Q. What was said about it? 

MR. PRICE: We object to that, Mr. Examiner. It 
is the first time I have heard of any testimony in re- 
spect to ice on the restroom floor and I think has gone 
beyond the bounds of propriety when the attorney 
leads the witness to that extent. 
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TRIAL EXAMINER: Yes, it certainly was a lead- 
ing question, Mr. Eckhardt. 

Go ahead, the damage has been done. I can’t repair 
it now. ¥ 


TRIAL EXAMINER: What were the working con- 
ditions, Mrs. Akey, of which you complained? 

MR. PRICE: I object to the Trial Examiner inter- 
jecting in the question, aiding counsel and presenting 
his case. 

TRIAL EXAMINER: You respond to my question. 

THE WITNESS: You mean the conditions— 

TRIAL EXAMINER: Anything further that you 
haven’t testified 


[61] 


to already. You have testified to the restrooms being 
extremely cold in early January 1959. 

Now, were there any working conditions of which 
the employees complained? 

THE WITNESS: Yes, sir, we didn’t have any hot 
water. 


* * * * * a 


THE WITNESS: We discussed no hot water. We 
had no hot water and no covered disposal receptacles 
for lunch sacks and things that were left from lunches. 
We had no lunchroom where we could eat our lunch 
away from our machines and our work and we dis- 
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Who wrote the letter? A. I did. 

Q. Did you show the letter, before you sent it, to 
anyone? A. Yes, sir. 

Q. Did anyone approve the letter before it was 
sent? A. Yes, sir. They approved it. 


* * * * * * 


TRIAL EXAMINER: Who saw the letter? 

THE WITNESS: The other employees which I dis- 
cussed it with. 

Do you want me to name them? 

TRIAL EXAMINER: Were they members of the 
union committee? 

THE WITNESS: Some of them, and some of them 
were not. 

Q. (By Mr. Eckhardt) Is this letter the same letter 
that has been marked for identification, has been ad- 
mitted into evidence as General Counsel’s Exhibit No. 
5, which is the letter of January 6th; is that the letter 
you are reffering to? A. Yes. 


* * * = 


[59] 


* * * * * * 


Q. (By Mr. Eckhardt) Was the ice on the floor of 
the restroom discussed before you wrote this letter? 
A. Yes, sir. 

Q. What was said about it? 

MR. PRICE: We object to that, Mr. Examiner. It 
is the first time I have heard of any testimony in re- 
spect to ice on the restroom floor and I think has gone 
beyond the bounds of propriety when the attorney 
leads the witness to that extent. 
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TRIAL EXAMINER: Yes, it certainly was a lead- 
ing question, Mr. Eckhardt. 

Go ahead, the damage has been done. I can’t repair 
it now. ‘ 


* 


TRIAL EXAMINER: What were the working con- 
ditions, Mrs. Akey, of which you complained? 

MR. PRICE: I object to the Trial Examiner inter- 
jecting in the question, aiding counsel and presenting 
his case. 

TRIAL EXAMINER: You respond to my question. 

THE WITNESS: You mean the conditions— 

TRIAL EXAMINER: Anything further that you 
haven’t testified 


[61] 


to already. You have testified to the restrooms being 
extremely cold in early January 1959. 

Now, were there any working conditions of which 
the employees complained? 

THE WITNESS: Yes, sir, we didn’t have any hot 
water. 


* * * a * = 


THE WITNESS: We discussed no hot water. We 
had no hot water and no covered disposal receptacles 
for lunch sacks and things that were left from lunches. 
We had no lunchroom where we could eat our lunch 
away from our machines and our work and we dis- 
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cussed that there were no first aid rooms, although I 
didn’t mention that in the letter of January 6th. 

I did mention that they had not complied with Regu- 
lation 2 of the State Health Department. 


* * 


TRIAL EXAMINER: Is that all of the working 
conditions about which you complained? 

THE WITNESS: They had corrected the restroom, 
I mean made had built this new restroom before this, 
now. 

TRIAL EXAMINER: I understand. 

THE WITNESS: Now this was our discussions and 
complaints in the last letter that I wrote? 

TRIAL EXAMINER: In January of 1959. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: All right. You have told us 
all the complaints which you can recall? 

THE WITNESS: All that I can recall. 

TRIAL EXAMINER: All right. 

Now, go ahead, Mr. Eckhardt. 

MR. ECKHARDT: Will you mark this for identifi- 
cation? 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 7, for 
identification.) 

Q. (By Mr. Eckhardt) I hand you a letter which 
has been marked as General Counsel’s Exhibit No. 7. 
Now what is this? A. This is an answer to the letter 
of January 6th, that I received from the State Health 
Department at Austin, thanking me for the letter that 
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I had wrote them concerning the sanitary conditions 
which still existed, unsanitary conditions. 

MR. ECKHARDT: We offer this letter which has 
been marked 


[63] 


for identification as GC-7 into the evidence. 

MR. PRICE: I have no objection to the letter being 
introduced in evidence, but I do object to the self- 
serving declaration by Mrs. Akey as to what the letter 
contains and its meaning and contents. 

TRIAL EXAMINER: All right. There being no ob- 
jection to General Counsel’s Exhibit No. 7, it shall be 
received. 

(The document heretofore marked General 
Counsel’s Exhibit No. 7, for identification, was 
received.) 

MR. PRICE: Is the Examiner aware of what Mrs. 
Akey said in describing what the document was and 
to which I objected? 

TRIAL EXAMINER: I heard your objections, Mr. 
Price. I will let the Exhibit speak for itself. 

Q. (By Mr. Eckhardt) Mrs. Akey, do you recall 
anything about ice being on the restroom floor in Jan- 
uary? A. Yes, sir. 

Mr. PRICE: Mr. Examiner, I object to that as a 
leading question. 

TRIAL EXAMINER: Sustained. 

MR. ECKHARDT: Now, she has just said her 
memory was exhausted. I think it would be proper at 
this time to attempt to refresh her memory. 

TRIAL EXAMINER: You have already indicated 
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that to her and I went over that with her again and 
gave her full opportunity to expand on it. 


[64] 


Q. (By Mr. Eckhardt) Were employees required to 
eat on the plant property? Were they required to eat 
their lunch on plant property? A. No, sir. 

Q. What was your answer? <A. No, sir, they were 
not. 

Q. Were they expected to? A. No, sir, there wasn’t 
ever anything said about whether they were to or not. 

Q. How much time did they have for lunch? A. 
Thirty five minutes. 

* * * * * x 

Q. (By Mr. Eckhardt) How many cards do you 

estimate that you 


[65] 


obtained signatures on during December of 758? 
x * * * * * 


THE WITNESS: Well, I contacted more people 
than I got cards signed, but I would say somewhere 
between ten and twenty cards I got signed. 

Q. (By Mr. Eckhardt) How many people did you 
contact during, in your estimation, what is your esti- 
mate of the number of people that you contacted either 
by telephone or in person during December of 1958? 
A. Well, I would say around thirty. 

Q. How many people did you contact either by tele- 
phone or in person in January of 1959? A. Well — 

Q. To the best of your knowledge? A. I would say 
about the same amount, about twenty-five or thirty, 
something like that. 
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Q. Were you employed by Walls during the entire 
month of December of 1958? A. Yes, sir. 

Q. How much of the month of January were you 
employed by Walls? 


[66] 


A. Until January 14. 

Q. Is it then your testimony that you obtained ap- 
proximately the same number of cards and contacted 
approximately the same number of people in January 
as you did in December? A. I would say I contacted 
approximately the same amount, but I got more cards 
signed in January than I did in December. 


* * * * = * 


Q. (By Mr. Eckhardt) During the period between, 
in December of ’58 and January of ’59, where did you 
operate, so to speak, in soliciting these signature cards, 
these membership cards, rather? A. You mean the 
different places? 

Q. Where did you work in getting these cards 
signed? A. Well, I visited some of them at their 
homes and got cards signed and I got some of them 
signed on the parking lot across the street from Walls 
Manufacturing Company. 

Q. Do you recall any particular incident on the 
parking lot where you were obtaining signatures? 


[67] 


* * * * * * 


THE WITNESS: It was the first part of January 
of 1959. 
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Q. (By Mr. Eckhardt) What happened at this time? 
A. There were some girls that were signing cards. 

Q. Do you remember who they were? A. Yes, sir. 

Do you want me to name them? 

Q. Yes, Ido. A. It was Mozell Williams, Pauline 
Lands — 


* * * * * * 


Q. (By Mr. Eckhardt) Anyone else? A. There 
were three, but I can’t — 

Q. Well, there were about three people at this in- 
cident? A. Yes, sir. 


* = * ” * x 


A. And at that time they were signing these cards, 
we were standing on the outside of the car. Two of 
the floorladies were getting out of their car and they 
stood and watched us. 


TRIAL EXAMINER: Watched you doing what? 
What were you doing? 

THE WITNESS: Watched while those girls were 
signing those union cards. 

Q. (By Mr. Eckhard) who were these supervisors? 


[68] 
A. Clara Nickell and Mary Sorter. 


* * * * * * 


Q. (By Mr. Eckhardt) How far away was Mary 
Sorter at the time you were getting these signature 
cards signed in the parking lot? A. I would say 
about fifteen feet away, something like that. 

Q. How far away was Clara Nickell at the time? 
A. They were together. 


29 
[69] 


Q. They were about the same distance from you? 
A. Yes, sir. 

Q. Were you and the people who were signing these 
cards talking in a normal tone of voice? A. Yes, sir. 

Q. Was your activity during January of 1959, were 
you more active in January— 

MR. PRICE: Object on the ground it calls for a 
conclusion. 

TRIAL EXAMINER: Well, let him complete his 
question. 

Q. (By Mr. Eckhardt) Were you more active in 
soliciting signatures in January of ’59 than at any 
other time that you worked for the company? 

MR. PRICE: I object on the grounds it calls for a 
conclusion. 


[69] 


TRIAL EXAMINER: Sustained. 

Q. (By Mr. Eckhardt) Did you solicit—how many 
cards did you solicit in November of 58, to the best of 
your knowledge? A. Well, it wasn’t as many as we 
did in January. I would say four or five or something 
like that. 

Q. Well, how many people, employees at Walls Man- 
ufacturing Company did you contact either by tele- 
phone or word of mouth in November of 1958 with 
respect to joining the union or about the union? A. 
Well, I don’t remember just exactly how many. 

Q. To the best of your knowledge? A. I would say 
probably a dozen. 

Q. And how many did you contact in October of 
758? 


[70] 


MR. ECKHARDT: To the best of your knowledge. 
[70] 


THE WITNESS: October? 

MR. ECKHARDT: Yes, of ’58. 

THE WITNESS: Well, I would—You mean how 
many cards did I get signed, or how many people did 
I contact? 

Q. (By Mr. Eckhardt) Did you previously testify 
that you got four or five cards signed in October of 
58, or was that November? A. That was in October, 
I believe. 

Q. Did you testify how many people you contacted 
about the union in order to solicit membership therein 
in October 58? A. Probably ten or twelve. It wasn’t 
__I wasn’t near as active in it in October and Novem- 
ber as I was— 

MR. PRICE: Object to the conclusion of the wit- 
ness. 

TRIAL EXAMINER: Yes. Just answer the ques- 
tion you are asked, Mrs. Akey. 

Q. (By Mr. Eckhardt) Did you testify how many 
you contacted in November of 758? 

TRIAL EXAMINER: Yes, that’s in the record, Mr. 
Eckhardt. 

MR. PRICE: I would be interested in having her 
more recent estimate, if the Examiner please. 

TRIAL EXAMINER: Well— 

Q. (By Mr. Eckhard) How many cards did you get 
signed in November of ’58? A. Probably a dozen. 

Q. When was your employment with the Walls 
Manufacturing 


31 
[71, 75, 76] 


[71] 


Company terminated, Mrs. Akey? A. January 14, 
1959. 


* * 


Q. (By Mr. Eckhardt) Mrs. Akey, will you state 
when you were terminated, your employment was 
terminated from Walls Manufacturing Company? A. 
On January 14 of 1959. 

Q. Would you state how that termination was ef- 
fected? A. You mean how it came about? 

Q. Yes, that’s correct. A. Well, it was on January 
14, and I had worked all day at Walls Manufacturing 
Company and about, well between 4:25 and 4:30 Bill 
Finnell called me over the loudspeaker to come over to 
the office. 

I went over to the office to see what he wanted and 
asked him if he wanted to talk to me about something 
and he said yes, and he looked at his watch. He said, 
“but since it’s about time for the bell, you go ahead 
back over to where your machine is and gather up 
everything you have that belongs to you that you have 
here and then come back to the office and after the 
employees all get punched out and go, I have some- 
thing to talk over with you.” 

So I went back, got my purse and everything that I 
had 


[76] 


there and went back to the office and the bell rang 
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while I was gone over on the other side of the factory 
to get those belongings and they were all, the other 
employees were lined up, punching out to go home at 
4:30, and I went in the office and he told me to just 
have a seat until all the others got punched out and 
gone and he stood there at the window of the office 
that faces the factory and watched them while they 
punched out and two of the floorladies, Clara Nickell 
and Hazel Whitt had their coats and head scarves on 
and were going on around the others to go downstairs, 
home, and he called them and told them that he wanted 
to see them in the office at that time before they got 
gone, so they came in the office and all were gone and 
had punched their time cards out and gone, he turned 
around and walked over to the desk and sat down and 
said to Clara Nickell, told her, said, “Nick, you may 
as well tell Mary what the set up is.” She said, “Well, 
Bill, I don’t know what, don’t know anything about 
the set up. I didn’t have anything to do with it.” 

So he began then to tell me what it was all about 
and he told me that he thought they may as well just 
let me go, that they didn’t seem to have anything there 
at the factory that pleased me at all, said I had been 
dissatisfied for quite some time and he reached in the 
desk and gave me both of my checks and said, “Here 
are your checks. You have been paid in full for your 
two weeks’ work” and I thanked him for the checks 
and 


[77 


then I asked him, did he mind telling me what he was 
firing me for and he said, no, said it’s for several 
reasons and I said, “Well, would you give me a written 
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statement showing why I am being fired?” 

He said, “I don’t have but one wrote out here and 
it is for the company records, company file, and” said, 
“T can’t give it to you” and he let me read what it said 
on it. 

And it said that I was unhappy, dissatisfied with 
the sanitary conditions of the factory after they had 
had the factory inspected twice and it had been ap- 
proved both times and I told him that I wasn’t the 
only one that was dissatisfied and unhappy there, that 
he couldn’t name very many in that factory that was 
happy, and he said, asked me who they were, but I 
didn’t tell him any names. I just told him there were 
several others that were. 

And then I asked him if, how much profit-sharing 
I had coming. 

We had a profit-sharing plan there and he told me 
that he thought about $412, but said I wasn’t eligible 
to draw it. So then I asked him again for a written 
statement showing why I was fired and he said that 
he only had the one and that he needed it his self and 
I told him I wanted one to sign up for unemployment. 
He told me I wouldn’t need it, that he would contest 
my unemployment and I asked him how. 

He told me. Then we talked about why, what this 
statement 
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said that I had reported the factory to the State Health 
Department, and I asked him who told him that I re- 
ported it and he said he thought it all along, but it 
took him a good while to trace it down and he didn’t 
know for sure until he seen my name on the letter and 
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he said, “Did you write the letter?” 

I told him I wrote the letter. I told him I didn’t do 
things and then deny it and that I also was the one 
that called the union in when they came down in "BT 
and he said, as far as he was concerned, the union was 
water under the bridge, said he had more confidence 
in those women there than to let that bother him any 
more and I told him that all of them had confidence in 
him, too, but he had failed them so many times, until 
he was losing and I asked him again for a written 
statement, showing why I was terminated. 

He still refused to give me one and I told him that 
the union was still right behind him, that we had got 
almost half of the cards signed, half of the employees 
signed up and he said that he had gone through that 
once, there was just so much that they could put up 
with down there and he didn’t intend to go through 
it again, that he did not want that union hanging 
around that door any more and I asked him again for 
a written statement or if he was going to give me a 
statement. 

I said, “You are supposed to give anyone a written 
statement when they are terminated.” 

He said, “This is a case where I don’t have to.” 
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I asked him if Mr. Walls knew that I was being 
fired for that. He said yes. 

I said well, did he tell you to do this? He said no, 
he has nothing to do with this part of the factory. I 
do the hiring and the firing and we talked on about it. 

I asked him who inspected the place and he told me 
that Dr. Smyth did it, and I asked him if he got a 
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copy of Regulation 2 from the Health Department. He 
said yes he got one, but he had to return it before he 
had time to read it, but the factory had been inspected 
and then he asked my why we didn’t report it to the 
supervisor, why we didn’t say anything to him about 
it, and I told him thait wouldn’t do any good because 
they hadn’t done anything about it when it was re 
ported before. 

Q. When was it reported before? A.When 
“Scotty” reported it to Walter Pou. 

TRIAL EXAMINER: What time was it when this 
conversation concluded? Have you told all of the con- 
versation between you and Mr. Finnell? A. No, sir, 
I haven’t told all of it. : 

TRIAL EXAMINER: All right. I want to hear all 
the conversation. 

THE WITNESS: If I can remember all of it. 


When we were discussing about the union being 
there, when I mentioned the union and he told me he 
didn’t intend for me to be around that door any 
more— 
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Q. Who, the union? A. Yes, sir. I told him that, 
I asked him what there was he could do about it or if 
there was anything, that that was a right that every- 
one had and he said, “Well, there’s one more thing 
that I want to make clear to you: As of now, your 
business with me and this factory is over and don’t 
ever let me hear, don’t ever let me see or hear of you 
being in this factory or around it at any time any 
more” and I asked him again for the written state- 
ment and he said, no, that he had to have that hisself 
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for the company file and I said, “Well, you may not 
have to give me a statement, Bill, but I hope you have 
a good legal reason with someone else acts.” 

And that was — that’s about all I can remember 
right now. 

TRIAL EXAMINER: Now, about what time was 
that when your conversation concluded? A. Well, it 
started about 4:30 and I believe it was close to 5:30, 
between 5:15 and 5:30 when I left out of there. 

TRIAL EXAMINER: Did Hazel Whitt and Clara 
Nickell, I believe, did they stay there the entire time? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: They heard all of this con- 
versation between you? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Between you and Mr. Fin- 
nell? 
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THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Between you and Mr. Fin- 
nell? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: What day of the week was 
this? 

THE WITNESS: On Wednesday. 

TRIAL EXAMINER: When does your regular pay 
period end? 

THE WITNESS: On Friday. 

Q. (By Mr. Eckhardt) Mrs. Akey, I’m now going 
to ask you some questions about discussions about the 
unsanitary conditions in the plant. 

Prior to this letter of July 2, 1958— 
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MR. PRICE: Object to any reference to any letter 
of July 2, 1958. 

TRIAL EXAMINER: Is that the letter that’s been 
rejected? 

MR. ECKHARDT: That’s right, but I am just men- 
tioning it as— 

TRIAL EXAMINER: Fixing the time and place? 

MR. ECKHARDT: Fixing the time, yes. 

TRIAL EXAMINER: Go ahead and complete your 
question. 

Q. (By Mr. Eckhardt) Did you and other employees 
discuss the unsanitary conditions of the plant at the 
plant? A. Yes. 


* * 


Q. (By Mr. Eckhardt) Mrs, Akey, in your conver- 
sation with Mr. Finnell, he mentioned that he was 
terminating you or discharging you because you had 
written some letters and he knew that you had written 
those letters. 

Now, what letters was he referring to in this con- 
versation? 

MR. PRICE: I object to that question upon the 
grounds that it is calling for a conclusion of the 
witness. 

TRIAL EXAMINER: Do you know, Mrs. Akey, 
what letters Mr. Finnell referred to? Was he specific? 


[85] 
THE WITNESS: Yes, sir. 
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TRIAL EXAMINER: What letters did he say? 

THE WITNESS: The letters that I had written to 
the State Health Department at Austin. 

Q. (By Mr. Eckhardt) And when were those letters 
written? A. The first one was wrote July 2 of 1958. 


* x * * * * 
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* * * * * * 


TRIAL EXAMINER: At the time of the discharge, 
Mrs. Akey, did either you or Mr. Finnell mention the 
writing of any letters? 

THE WITNESS: Yes. 

TRIAL EXAMINER: All right. Who mentioned it? 

THE WITNESS: I asked him how he knew I wrote 
the letter, how he knew that I reported the factory to 
the Health Department. He said he thought all along 
I was the one that had done it and it took him a good 
deal of time to run it down and finally he saw my 
name on the letter and he asked me then if I wrote 
the letters. 

TRIAL EXAMINER: What did you tell him? 

THE WITNESS: I told him yes I did. 


* * 


* 


Q. (By Mr. Eckhardt) How many letters did you 
write, Mrs. Akey? A. I wrote two. 


* * * * * * 
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* * * * * * 


Q. (By Mr. Eckhardt) Now, Mrs. Akey, did you 
participate in any discussions about the unsanitary 
conditions at the plant prior to July 2, 1958? A. Yes, 
sir. 

Q. Now, who was present at these discussions and 
when were they held? A. Well, we started in discus- 
sing it along through June and on up until July 2. 

Q. Of what year? A. 1958. 

Q. What did you discuss— 

MR. PRICE: All right now, if the Examiner please, 
she has said “we” in spite of the direct question of 
who was in the discussion. We haven’t heard who was 
in the discussions yet. 

Q. (By Mr. Eckhardt) Will you tell us here who 


was in the discussion? A. Well, they were employees 
there at the factory, the same as I. 

Q. Who were these employees? A. Well, there 
were Marie Mullens, Laura Pogue, Joyce Pogue, 

MR. PRICE: Slower, please. 
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All right. 

THE WITNESS: Mary Hawkins. 

MR. PRICE: Mary Hawkins? 

THE WITNESS: Permelia Cheek. 

Did I name Ruby Pogue? 

MR. PRICE: No. 

THE WITNESS: Ruby Pogue and myself. 

Q. (By Mr. Eckhardt) Were there any others who 
participated in this? A. Mary Crowe, Myrl Powell 
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and— 

Q. Was that about all that were participating in 
these discussions? A. Well, that was the ones that 
we discussed with more than we did the others. There 
were complaints from other employees, too. 

Q. Did you have just one discussion or several dis- 
cussions where these persons were in attendance? A. 
There were several. There were discussions different 
times. 

Q. In these discussions you were referring to be- 
tween May of ’58 and July 2, of ’58, what conditions 
at the plant did you discuss? 


x * * 
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Q. (By Mr. Eckhardt) What was discussed at these 
meetings? A. We discussed the unsanitary condi- 
tions of the restrooms. They were not kept clean. We 
only had one restroom with five commodes. There were 
no covered receptacle containers. 

Q. How many wash basins did you have? A. We 
had two and we had no first aid room and no hot 
water. 

Q. Did you discuss these things? A. We discussed 
all of the unsanitary conditions, although all of them 
were not mentioned in this first letter. 

MR. PRICE: Object to that and ask it be stricken, 
as a self-serving declaration by Mrs. Akey. 

Q. (By Mr. Eckhardt) How many employees— 

TRIAL EXAMINER: Please don’t go beyond the 
scope of his question, Mrs. Akey. Listen very carefully 
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to his question and confine your answer to just his 
question. 

Q. (By Mr. Eckhardt) Now, how many employees 
were working on this floor where— 

MR. ECKHARDT: Strike that. 

Q. (By Mr. Eckhardt) Where did the machine oper- 
ators work 
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in the plant? A. They work on the second floor. 

Q. How many restrooms were provided at the time 
of these discussions for those employees employed on 
the second floor? A. There was one restroom with 
five commodes ad two wash basins. 

Q. How many employees then did work on the sec- 


ond floor at the time of your discussions? A. There 
were approximately 200. 

Q. Now, would you please continue. 

You were testifying to what subjects or what mat- 
ters were discussed which you considered unsanitary 
at the plant. Would you continue? 

TRIAL EXAMINER: If you haven’t concluded. 
Don’t repeat what you have previously said. 

MR. ECKHARDT: May I withdraw that last ques- 
tion? 

Q. (By Mr. Eckhardt) Did the group there that 
was participating in these discussions, mention any 
other items that they were dissatisfied with? A. Well, 
there were no covered disposal cans for the lunch sacks 
and we discussed the heat, there was no fans in the 
restroom and there were no vents. There were not 
enough towels provided and— 
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Q. In these discussions, during the period of May 
"58 to July 2, 58, was there any discussion with re- 
spect to action that 
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should be taken? A. Yes, sir, we discussed how we 
could— 

MR. PRICE: Same objection, if the Examiner 
please. May I have a continuing objection to it? 

TRIAL EXAMINER: Yes, you may. 

Go on. 

Q. (By Mr. Eckhardt) Was any action suggested 
at these discussions? A. Yes, sir. 

Q. What action was that? A. We discussed among 
all of us, discussed among ourselves what we could do 
to get something done about these cans. We decided 
that we would write a letter, send a letter to the State 
Health Department at Austin and I agreed to write 
the letter. They all agreed that if I wrote the letter, 
that they would all be willing to sign it if it was 
necessary. They requested that I write it and I wrote 
the letter. 

They read it and approved it. 

Q. By “they” you are referring to the individuals 
which you have previously designated by name? A. 
Yes, sir. Now— 

TRIAL EXAMINER: Now, is that also the letter 
which has been marked General Counsel’s Exhibit— 

THE WITNESS: Of July 2. 

TRIAL EXAMINER: Which is dated July 2, 1958? 


[95] 
THE WITNESS: Yes, sir. 
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TRIAL EXAMINER: Directed to Mr. Henry Holle? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Eckhardt) Now, Mrs. Akey, prior to 
writing the letter that has been designated General 
Counsel’s Exhibit—the January 6th letter is General 
Counsel’s Exhibit No. 5, the letter of January 6th, did 
you and other employees discuss unsatisfactory condi- 
tions at the plant? A. Yes, sir. 


* * 


Q. (By Mr. Eckhardt) Mrs. Akey, do you recall 
discussions with the employees after the new restroom 
had been built between the time the new restroom had 
been finished and January 6th with respect—of 1959, 
with respect to the unsanitary or objectionable condi- 
tions at the plant? A. Yes, sir. 

Q. When were these discussions held? A. You 
mean what time during the day or— 

Q. No, I mean were there more than — was there 
more than one discussion between all of 1958 and Jan- 
uary 6th of ’59? A. Yes, sir. 

Q. About how many discussions were there with 
respect to — among the employees with respect to the 
conditions of the restroom or any other conditions, un- 
sanitary conditions at the plant? A. Well, I don’t 
know the exact number of the discussions, but it was 
discussed several times. 

Q. Could you estimate approximately how many 
there were? A. From August until January, do you 
mean? 
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Q. Yes. A. Well, I would say they were discussed 
at least once a week or more often. 


* * * * 


[98] 


aa * * * * * 


Q. (By Mr. Eckhardt) My question was, to re- 
phrase my question, was any action contemplated by 
these parties, these people that engaged — the em- 
ployees who engaged in these discussions? A. You 
mean from August till January, the discussions we 
had during that time? 

Q. That’s right? A. Yes, we discussed writing 
another letter and telling them 
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what corrections they had made and what that they 
hadn’t made. 


[101] 
we ak * * * * 
Q. (By Mr. Eckhardt) As a result of these discus- 
sions between August of 1958 and January of 59, 


what action was taken about the unsanitary condi- 
tions? 
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A. Do you mean towards correcting them or— 
Q. That’s right. A. —or getting them corrected? 
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Q. Toward remedying the situation? A. You mean 
what the company did to correct them? 

Q. What did the employees who had participated 
in these discussions, what did they suggest be done? 
A. They suggested that I write another letter to the 
State Health. 

Q. Did you do so? A. Yes, sir, on January 6th of 
1959. 

Q. Did the other employees see this letter before it 
was forwarded? <A. They read the letter and ap- 
proved it. 

Q. Is that General Counsel’s Exhibit No.—Are you 
referring to General Counsel’s Exhibit No. 5, the letter 
dated January 6th? A. Yes, sir. 


* * * * 
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* = * * * * 


Q. (By Mr. Richards) Mrs. Akey, you have testified 
that during a period beginning some time around June 
of 1958 up until about the time you were discharged, 
you solicited authorization cards. 

Do you recall that testimony? A. Yes, sir. 

Q. Now, were these cards to authorize— 

MR. RICHARDS: Strike that. 

Q. (By Mr. Richards) Which union were those 
cards to authorize? 

MR. PRICE: I object to the question as leading. If 
he wants to have what the cards said, certainly don’t 
suggest to the witness what the answer is. 

Q. (By Mr. Richards) First, do you know what the 
cards said, as you recall? A. Do you mean the au- 
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thorization cards? 

Q. Yes. A. They were just authorizing the union 
to represent them for an election. 

Q. What union? A. The International Ladies Gar- 
ment Workers Union. 


* * * 


[112] 


* = * * 


HENRIETTA Le DANOIS, 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 
MR. ECKHARDT: Off the record, please. 
TRIAL EXAMINER: Off the record. 


(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
DIRECT EXAMINATION 


* * * = * * 


Q. (By Mr. Eckhardt) Now, when were you em- 
ployed with the Wallas Manufacturing Company? A. 
From January ’53 till beginning of January 759, ac- 
tually New Years’ Eve, 31st of December. 

Q. Of what year? A. New Years’ Eve of 758, 
January. 
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Q. Are you sure? A. 31st of December ’58. 

Q. 31st of December, 58? A. That’s the night I 
quit. 

Q. I see. 


AT 
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What was your job with Walls Manufacturing Com- 
pany? A. I was a machine operator. 

Q. Machine operator? <A. Yes. 

Q. I see. 

Now, did you ever make any complaints to any of 
the supervisors about the sanitary conditions of the 
restroom at the Walls Manufacturing Company? A. 
I did make a complaint to the production manager 
once. 

Q. Who was that? <A. Mr. Pou. 

Q. About what date was that, or what month? A. 
It was just before vacation. It was either May or June. 

Q. Of what year? A. 1958. 

Q. Now, in this discussion with Mr. Pou, what did 
you say? A. Well, I told him that my children’s va- 
cation was coming up soon and that I wanted to look 
for another job with better working conditions and 
he asked me what was wrong with the working condi- 
tions here and I told him that, “Just take a look 
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at those restrooms,” I says, “and you will find out.” 
and he says, “What exactly is wrong?” 

And I told him that the women were throwing, not 
wrapping their sanitary napkins correctly and let 
them lie around in the boxes provided for them. 

Q. What do you mean properly? You said they were 
not disposing of them properly? What do you mean 
properly? A. Not wrapping them up in paper which 
was provided for them to wrap them up in. 

Q. Before they dropped them in the receptacle? A. 
Before they dropped them in the receptacle. 
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Q. What else did you say to Mr. Pou about that 
situation? A. Well, I told him I thought it should be 
corrected and they should put some step-on cans in 
there and be sure the girls used them. 

Q. Some what? I didn’t hear you. A. Step-on cans. 

Q. Step-on cans? 

MR. PRICE: Cans, c-a-n-s. 

MR. ECKHARDT: Oh, I see. 

Q. (By Mr. Eckhardt) You mean the type with 
covers on them? A. Uh-huh. 

Q. At that time were the receptacles used for the 
disposal of sanitary napikins not covered? A. They 
were cardboard boxes. 


[115] 
Q. Were they covered cardboard boxes? A. They 


were not covered. 

Q. What else did you say to Mr. Pou about that 
condition? A. Well, I asked him that perhaps it 
would help if he would put a notice up on the door 
telling the employees they should be properly disposed 
of. 

Q. Did he agree to do that? A. He told me that 
he didn’t know that they were not doing it. 

Q. And did he say anything more about that no- 
tice? A. Well, he said he would not only put a notice 
on the door, but he would make sure the employees 
did drop them and dispose of them sanitarily. 

Q. Was anything further said at this time about the 
disposal of sanitary napkins? A. Not that I can 
recall. 

Q. Do you know if Mr. Pou.ever took this problem 
up with any other supervisors at the company? A. 
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Well, when I came back from vacation, I think it must 
have been around about August or something, he asked 
me, called me into the office one day and said he 
brought back some paper sacks used in Florida and 
did I think the employees would use them if they were 
put in the ladies’ room. 

Q. What did you say? A. I said, “Well, maybe 
you could get them to use them and 
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maybe you couldn’t.” I didn’t think it was the com- 
pany’s fault. I thought it was the employees’ fault. 

Q. Did you ever talk this problem over with other 
employees at the Walls Manufacturing Company? A. 
I think I did when we were sitting around eating or 
something like that. I never made any outcome of it. 

Q. Do you remember whether it was during the 
year 1958 that you had talked to them? A. I think 
it was mostly the year ’58 that I talked about it. 

Q. Was it any time between the time you went to 
see Mr. Pou and the-end of the year, did you talk to 
anybody within that period? A. No, because after I 
spoke to Mr. Pou, they started making new restrooms 
and making them much more presentable. 

Q. So these times that you said that you talked to 
these other employees about the situation was before 
you saw Mr. Pou, is that correct? A. Well, I had 
spoken to them before that, yes. 

Q. Within a month before you went to see Mr. Pou? 
A. Oh, I griped about it ever since I went to work 
there, I guess. 

Q. I see, but sometime—I mean, you did mention it 
between the first of the year ’58 and the time you went 
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to see Mr. Pou? A. I think so; yes, I think I did. 
MR. ECKHARDT: I believe that’s all the questions 
we have 


[117] 


at this time. 
MR. RICHARDS: I have one, if I might, Mr. Ex- 


aminer. 

TRIAL EXAMINER: All right. 

Q. (By Mr. Richards) Do I understand you to 
testify that there was no need of discussing the matter 
further because they started making new restrooms? 
was that what you testified to? A. Yes. When we 
came back from vacation, they started making new 
restrooms and improving the conditions and I thought 
it was because I had complained about it that they 
started improving things. 


* * * * * 


CROSS EXAMINATION 


Q. (By Mr. Price) Scotty, were you representing 
yourself or were you representing other employees, 
when you went to complain about this restroom? A. 
Well, I think I was representing myself, because when 
I did discuss it with the employees, about how we 
should improve the conditions, or someone should say 
something about it, they just shrugged their shoulders 
and one day I got rather disgusted 
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about something dirty that was there and I thought I 
should talk to Mr. Pou about it. He said he didn’t know 
that condition was there and he would fix it right away. 
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Q. And thereafter he did fix it? A. Yes, as soon as 
we came from vacation, they started making new rest- 
rooms. 

Q. Do you recall when vacation was? A. Now, we 
include July 4th in our vacation, so it must have been 
the week before July 4th. 

Q. All right. Now, do you recall how long before— 
was it shortly before that or was it some time before 
that you spoke to Mr. Pou? <A. Well, it was shortly 
before vacation because I wanted to go find another 
job with better working conditions and I had asked his 
permission. I didn’t ask his permission, I just didn’t 
want to be underhand about it and go get a job without 
telling him I was going to look for another one. 

Q. Now, did you have any conversation with Mary 
Akey about this matter prior to this time? 


You are shaking your head. The reporter can’t record 


it. 

A. No, I had never spoken to Mary about it. 

Q. Now, let me see if we can identify just what the 
nature of your discussions with other employees was. 
Could you term it as casual conversation? A. Just 
casual, nothing else. 
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Sometimes you went in there and it wasn’t too bad 
and sometimes it was plenty nasty. 

MR. PRICE: That’s all I have of the witness. 

TRIAL EXAMINER: I didn’t quite understand you. 

You testified that you terminated your employment 
on December 31, 1958, is that correct? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Now, was that a voluntary 
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termination? Did you quit? 

THE WITNESS: Yes, I volunteered. I had the offer 
to go for an interview for another job and that was on 
a Wednesday evening. That’s why I know it was the 
31st of December, and I quit that evening. 


* ~ * * * * 


WALTER POU, JR., 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


[120] 


DIRECT EXAMINATION 
Q. (By Mr. Eckhardt) Mr. Pou, will you state your 
name, please? A. My name is Walter Pou, Jr. 
Q. Where do you live, Mr. Pou? A. 1214 Hilltop 


Drive, Cleburne, Texas. 

Q. When were you employed by the Walls Manu- 
facturing Company? A. I went to work March 1953. 
I quit in August 1958. 

Q. Now, what job did you have, or jobs, or positions 
with the company while you were employed there? 

MR. PRICE: Mr. Examiner, couldn’t we limit it to 
what he was at the pertinent times and not go back to 
1953? 

TRIAL EXAMINER: I think that might save a 
little time. 

Q. (By Mr. Eckhardt) All right, Mr. Pou, what 
was your position with the company at the time, from 
the first of May ’58 up until the time you quit? A. I 
was production manager. 

Q. All right. Do you know Mrs. Henrietta Le- 
Danois? A. I do. 
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Q. Did you have a conversation with her about the 
condition of the restroom in May of 1958 or June of 
758? ~<A. Yes. 

Q. What was said at that conversation? A. 
Scotty— \ 

Q. Excuse me, did you hear Mrs. LeDanois testify 
just before 
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you? A. Yes, I did. 

Q. Were her statements as to what went on— 

MR. PRICE: I object. I object to any reference to 
other witness’ testimony with respect to this witness’ 
testimony. 

If it becomes necessary for me to invoke the rule in 
order to avoid counsel’s doing so, I suppose we ought 


to do so. 

TRIAL EXAMINER: All right, proceed and ask 
him the questions, one at a time. 

Q. (By Mr. Eckhardt) All right, Mr. Pou. What 
was said in this discussion between you and Mrs. Le- 
Danois? A. You mean the entire discussion? 

Q. As well as you can remember. A. Scotty came 
to me and stated that she was disturbed about the 
restroom conditions and I found out what they were 
and I told her at that time I was going to Miami on 
a convention and I would attempt to contact people 
there and sanitary suppliers and see what recommen- 
dations and conditions other plants had and what the 
suppliers recommended, and, during that conversation 
I believe that she asked me not to mention it to the 
other employees. 

I believe during that conversation at some point 
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there Mr. Finnell came in and was in on that conver- 
sation. 
Q. Did he hear Mrs. LeDanois talking? <A. Yes. 
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Q. About how long was he in there while Mrs. Le- 
Danois was talking? A. I would say he was there 
during approximately half of the conversation. 

Q. About half of the conversation? A. The latter 
part. 

Q. Do you remember what Mrs. LeDanois said 
while Mr. Finnell was there? A. We discussed a 
number of things and she brought up the fact that in 
the plants in Scotland they had means for disposing 
of sanitary napkins over there and wondering if we 
had means of a similar type. 

Q. Was Mr. Finnell listening at the time Mrs. Le- 
Danois was making these statements? A. I believe 
he was, yes. 

Q. Was there anything else that was discussed at 
this time? A. I thanked her, and expressed my ap- 
preciation for her bringing this problem to me and 
told her I would see what I could do about it. 

Q. Did you ever talk to Mr. Walls, the President 
of the company, about this condition? <A. Yes, sir. 

Q. What was said between you and Mr. Walls about 
this condition? A. I reported that condition to him 
and we set about finding 
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2 suitable covered container for the restrooms and, 
very shortly thereafter, we placed one container per 
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stall throughout the building. 

Q. About how many employees were employed on 
the second floor at this time that Mrs. LeDanois made 
this complaint? A. Approximately 200. 

Q. And how many restrooms did you have at that 
time for these 200 employees? A. For the 200, we 
had one restroom. 

Q. And how many commodes did they have in this 
restroom? A. Five or six. 

Q. How many wash basins? A. Two. 

Q. Do you recall anybody, any other employees com- 
plaining about these restroom facilities at the time you 
were working at the company? A. No. 

Q. Did you hear any casual remarks being made 
about them? A. Oh, yes, I mean passing the time of 
day remarks. 

Q. What were those remarks you heard? A. Well, 
remarks such as this nature, that they were out of 
towels or that they needed some supplies in there or 
that— 

Q. What supplies were they talking about? A. Oh? 
sanitary napkins or the towels would run out. We 
would replace those, soap in the soap dishes or the 
place 
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needed to be swept out or something like that, which 
we did. 

Q. Did they also mention that the place wasn’t 
being kept as clean as it might be? A. I don’t be- 
lieve I heard that remark as such, no. 

Q. Was there any complaints about crowded condi- 
tions in the restroom at any time? A. Not to me. 


56 
[125] 


Q. Did you ever notice people waiting in line to get 
in to the restroom? A. From the outside? No. 

Q. Did you ever have any contact with a Dr. Yater? 
A. Yes. 

Q. Who is Dr. Yater? A. He is a practicing phy- 
sician in this community. 

Q. At the time in July of 1958, did Dr. Yater have 
some special authority other than his professional 
duties in his own private practice? A. I don’t know 
whether he did or not. 

Q. Did Dr. Yater call you at any time in July? A. 
Yes, sir. 

Q. When was this? What was said at the time that 
he called you? A. He called me and stated that he 
had received a letter or a complaint on the conditions 
of our restrooms. 

Q. Did he state from whom? 
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A. I don’t believe he did. 

Q. I mean, he didn’t say where this complaint came 
from? A. No, he didn’t tell me who sent the com- 
plaint or who made the complaint, no. 

Q. Did he mention the State Board of Health in 
Austin? A. I don’t recall that he did. That didn’t 
enter into our conversation. If he did, I don’t recall it. 

Q. What else was said in this conversation in July 
of 1958 between you and Dr. Yater? A. He told me 
of this complaint. I asked him what the complaint con- 
sisted of, where I would be able to find rules and regu- 
lations governing those things and if I would be al- 
lowed to correct them. 

Q. You asked him where you could find rules and 
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regulations? A. Yes. 

Q. Did he offer you some rules and regulations? A. 
Yes, he told me if I would come by his office, he would 
let me borrow his. 

Q. Did you go by his office? A. Yes. 

Q. Did you find out what the nature of the com- 
plants were from Dr. Yater? A. I don’t believe that 
he specifically outlined them at that time in our tele- 
phone conversation. I don’t think he specifically out- 
lined each complaint. 
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Q. Did he mention commodes? A. I don’t believe 
he did. 

Q. Did he ever outline what the complaint was 
about, I mean specifically about? A. I don’t think he 
went into specific items in this conversation. 

Q. Well, then, did you know what corrections to 
make then? Did you ever find out from Dr. Yater in 
what way the sanitary conditions at the plant were 
deficient? A. No, I don’t think that he told me. I 
think, as I recall the thing, he called me and said he 
was going to have to make an inspection and then I 
obtained these rules and regulations from him and 
from there, on that, we began to plan what we should 
do. 

Q. Were you to study the regulations to see wherein 
the plant conditions did not meet with them, comply 
with them? A. I got these regulations and in turn 
discussed that with Mr. Walls. 

Q. I see. What did you say to Mr. Walls about 
them? A. I informed him that I had received this 
call and that Dr. Yater was to make this inspection 
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and that I obtained these regulations and these were 
the things that I thought he should be aware of and he 
told me that he would get Bill Finnell and they would 
work that thing out. 

Q. Was there more to that conversation between 
you and Mr. 

[127] 

Walls about the corrective action? A. I believe he 
told me that he had that in his mind to improve it and 
possibly put in additional facilities. 


Q. Meaning— A. And that he would discuss that 
with Bill, Bill Finnell. 


* * * * * * 


Q. (By Mr. Eckhardt) How long was it after you 
first heard from Dr. Yater that the inspection of the 
plant was made? A. I don’t know when the inspec- 
tion of the plant was made. 

Q. Do you know whether after you first talked with 
Dr. Yater that there was an inspection made? A. I 
do not know whether or not there was an inspection 
made. 

Q. Well, then, did the company take any action be- 
cause of this situation? A. They took action. I don’t 
know whether it was because of it or not, but they had 
people up there, builders, people who are concerned 
with that type of thing, making estimates, taking 
measurements and things of that nature and I later 
saw them working, working people I knew were con- 
nected with the plumbing industry and all that, work- 
ing around there. 

Q. But you had quit your job before this construc- 
tion was 
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completed of the new restrooms? <A. That’s right. 

Q. Now, you said you did discuss with—after you 
got the regulations you did discuss what was neces- 
sary to comply with the regulations with Mr. Walls, 
is that correct? A. Yes, we discussed the thing that 
we interpreted as being required. 


* * * * * 


CROSS EXAMINATION 

Q. (By Mr. Price) Now, Walter, when you were 
talking to Mr. Walls about these rules and regulations, 
don’t you recall that there had been some discussion 
prior to that about improvements being made in the 
plant? A. Yes, he told me that they had been under 
consideration. 

Q. Well, as a matter of fact, do you recall being 
at a directors’ meeting at one time when those mat- 
ters were discussed in which there was an authoriza- 
tion made for an addition of additional restroom 
facilities? A. Yes. 

Q. Do you recall that? A. Yes. 


[129] 


* * * * * * 


Q. (By Mr. Price) So that, is it correct to say that 
prior to the discussion concerning the restrooms that 
you had with the doctor, at least the health inspection, 
whatever they included, is it correct to say that the 
company had considered prior to that time making 
some corrections in the restroom facilities at the 
company? A. That’s right. 
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Q. All right. Now that I have refreshed your 
memory about it, isn’t it correct to say that these 
matters were discussed in a directors’ meeting? A. 
That is correct. 


* * 


[131] 


x bl 


RUBY POGUE, 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

Q. (By Mr. Eckhardt) Mrs. Pogue, will you state 
your name, please? A. Ruby Pogue. 

Q. Would you state where you live, Mrs. Pogue? A. 
Box 73, Ria Vista, phone 342. 

Q. Are you employed by Walls Manufacturing Com- 
pany? A. Yes, Iam. 

Q. And when were you first—when were you em- 
ployed by that company? A. December 5, 1951. 

Q. Did you participate in a discussion about the 
unsanitary conditions existing in the Walls Manufac- 
turing Company plant in June of 1958? 


* * os * * 


[132] 


* * * x * * 


Q. (By Mr. Eckhardt) You said you did participate 
jn a discussion in June of ’58 about the unsanitary 
conditions in the Walls Company plant. Now, who at- 
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tended this discussion? A. Do you want their names? 

Q. Yes, Ido. A. Well, it was Mary Akey, Marie 
Mullens— 

TRIAL EXAMINER: Not so fast now. 

THE WITNESS: Joyce Pogue and Myrl Powell 
and— 

TRIAL EXAMINER: Are they all employees of 
the Respondent company? 

THE WITNESS: They were at that time. They are 
not now. 

TRIAL EXAMINER: Where did this discussion 
take place, at the plant? 

THE WITNESS: Yes, at my machine. 

MR. PRICE: Now, am I to understand the witness 
is through naming everybody who was present besides 
Marie Mullens and Joyce Pogue and Myr! Powell? 

THE WITNESS: Billie Bigham, Martha Wilson. 

Q. (By Mr. Eckhardt) Was there anyone else pres- 
ent? A. Let me see. 

Q. Besides the persons you have named, were there 
other persons 
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present? A. Yes, Marie Crowe. 

Well, I guess that would be enough. 

MR. PRICE: If the Examiner please, the witness 
said she guessed that would be enough. I submit 
enough is only when the list is complete. 

TRIAL EXAMINER: Well, that’s— 

THE WITNESS: That’s complete. 

TRIAL EXAMINER: That’s all the people that 
were there, yourself and these people you have just 
named? 
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THE WITNESS: Yes. 

Q. (By Mr. Eckhardt) Mrs. Pogue what did you 
and the others discuss at this time? <A. Well, we 
discussed the restrooms, we needed more restroom 
space and unsanitary—needed cans to put the waste 
paper in, and our paper towels wasn’t, you know, 
didn’t hold out all day and, well, the the restroom just 
wasn’t very clean. 

Q. Did you discuss receptacles for sanitary nap- 
kins? A. Yes, we did. 

Q. What was the discussion about that? A. Well, 
we wanted to see what we could do about it and get to 
the point where we could get something done about it. 

Q. What was wrong with it? A. Well, it as just a 
box, pasteboard box and it wasn’t, didn’t have a cover. 


[134] 


Q. Did you discuss vents in the restroom? A. Yes, 
we did. 

Q. What did you say about vents in the restroom? 
A. Well, the vents was just a window, just an open 
window. 

Q. And what else was said, what did you want? A. 
Well— 

Q. What were your objections to the open window? 
A. Well, in winter it was cold and it needed to carry 
the odors out, needed a vent for that from the rest- 
room. 

Q. Did you discuss heating in the restroom? A. 
Yes. In winter we needed a heating system. 

Q. Was there a heater in this restroom? A. No, 
sir, there wasn’t and isn’t. 

Q. There still isn’t a heater out there? A. No, 


[135] 
there isn’t. 

Q. In either restroom? A. No, sir. 

Q. Did you discuss eating facilities at the plant at 
this time? A. Yes, sir, we did. We talked about get- 
ting some tables where we wouldn’t have to eat at 
our machines. 

Q. Did you mention a fan in the restroom? A. I 
don’t believe we did. 

Q. Was there any discussion at this time about a 
first aid room? 
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A. Yes, there was. 

Q. What was that discussion? A. Well, we needed 
a first aid room to put our bed in, our medicine cabi- 
net, things like that. 

Q. You say you needed a first aid room to put your 
medicine cabinet in, or did you have one? A. No, we 
didn’t. At that time we didn’t. 

Q. Did you discuss the need for a medicine cabinet? 
A. Yes, we did, yes, sir. 

Q. Did you mention the number of commodes at 
this time, the commode facilities at the plant? 

MR. PRICE: Mr. Examiner, may I object to any 
further testimony along this line on the grounds that 
it is cumulative; in view of the fact that it is impos- 
sible for the Respondent to submit any witnesses con- 
tradicting the matter. One witness’ testimony on it 
certainly should be enough. It would be impossible for 
me to bring any witness in saying that these things 
didn’t happen, so — 

TRIAL EXAMINER: I am disposed to agree, Mr. 
Eckhardt. So the employees had some complaints 
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about the general working conditions which they dis- 
cussed among themselves. 

MR. ECKHARDT: Well, I am about — 

TRIAL EXAMINER: Now, you have established 
that. Now you tie that up with the real issue in this 


case. 
MR. ECKHARDT: All right, that was my next 
testimony. 


[136] 


TRIAL EXAMINER: All right. 

What was done about these things? We don’t have 
to have the details of these particular little items, par- 
ticularly when we have had them once before. 

MR. ECKHARDT: All right. 

Q. (By Mr. Eckhardt) What was done about this 


dissatisfaction over these things that you have testi- 
fied to? A. Well, we have the cans with lids on them, 
step-on cans. 

Q. Excuse me. What was suggested that—what did 
the people at these discussions suggest be done to 
remedy these situations? A. Well, to all get together 
and write a letter to Austin. 


Q. And did you write a letter? A. Yes, we did and 
we all agreed to sign it. 

Q. Who wrote that letter? A. Mary Akey. 

Q. Did you see the letter? A. I did. 

Q. Did you read the letter? A. Yes, sir, and ap- 
proved it. 

Q. Did the other people that you have named in 
your testimony read this letter? A. Yes, they did. 

Q. Did they comment on it? 
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A. Well, I just approved it. 
. I see. 

MR. PRICE: Mr. Examiner, I am assuming I have 
a continuing objection to all this matter? 

TRIAL EXAMINER: Yes you have. 

Mrs. Pogue, were these people members of the union 
grievance committee? 

THE WITNESS: Some of them were. 

MR. ECKHARDT: I don’t believe there was any 
grievance committee. There was an organizing com- 
mittee. 

THE WITNESS: Organizing committee. 

TRIAL EXAMINER: Organizing committee? 

THE WITNESS: Not necessarily that. We were 
just workers in the plant. 

Q. (By Mr. Eckhardt) But were any members of 


the organizing committee of the people that you have 
mentioned in your testimony, were any of those peo- 
ple members of the organizing committee? A. They 
were. 


Q. Who of that group that you named was a mem- 
ber of the organizing committee? A. Well, Mary 
Akey and Laura Pogue and myself, Marie Mullins. 

MR. ECKHARDT: Mr. Examiner, could the repor- 
ter read back those names so she can remember how 
many people were named so she could tell which ones 
were members of the organizing 


[138] 


committee? 
_ TRIAL EXAMINER: Do you feel that is neces- 
sary, Mrs. Pogue, or have you named all of those who 
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were on the organizing committee? 

THE WITNESS: Well, I am not sure, but I think 
I have, that was in the group when we were speaking. 

Q. (By Mr. Eckhardt) Did you ever hear of a griev- 
ance committee appointed by the union? A. No, I 
haven’t. 

Q. Were you a member of the organizing commit- 
tee? A. I was. 

Q. Did you engage in organizing activities? A. I 
did. 

Q. At what time? A. Well, — 

Q. Excuse me. Were you engaged in organizing ac- 
tivities at the time of this discussion that you have 
just been testifying about? A. Yes, sir. 

Q. What kind of activity did you engage in? A. 
Well, I’d get cards signed. 


Q. Are those authorization cards? A. That’s right. 

Q. Do you recall how many cards you got signed 
within — 

MR. PRICE: Mr. Examiner, I object. 
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MR. ECKHARDT: Strike the question. 

Q. (By Mr. Eckhardt) You have testified that a 
letter was written as a result of these discussions of 
June of 1958 and that letter was written — Did you 
say June of 1958, these discussions were in June? 
A. First of June and July. 

Q. I see. 

Were there several discussions with these people 
that you have named present? A. Yes, sir. 

Q. And you said that a letter was written by Mary 
Akey? A. Yes, sir. 
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Q. Is General Counsel’s Exhibit No. 4, dated July 
2, the letter that you approved? 

I hand you General Counsel’s Exhibit No. 4, for 
your inspection and you may take time to read it, if 
you would like. A. Yes, I approved this. 

Q. This is the letter? A. Yes, sir. 

Q. Do you know a Mrs. Henrietta LeDanois? A. 
I do. 

Q. Do you know that she — Do you know whether 
or not she attended some discussions about the un- 
sanitary conditions of the plant? 


[1.40] 


A. Yes, she attended some, but not with me in the 
plant. 

Q. I see. 

Do you know whether she brought some of these 
conditions, the unsanitary conditions, to the attention 
of any supervisors? 

TRIAL EXAMINER: Do you know of your own 
knowledge now, not what you have heard from some- 
one else? 

THE WITNESS: No, sir, I didn’t hear it. I didn’t 
hear it. I didn’t hear her say it, you know. 

MR. ECKHARDT: All right. 

Q. (By Mr. Eckhardt) After this letter was writ- 
ten of July 2, by Mrs. Akey and this new restroom 
was built by the company and the old one was re- 
modeled, did you have any other discussions about the 
new restroom and the remodeled restroom after these 
corrections were made? A. Well, they still don’t 
have any heating. 

Q. You didn’t, I am afraid you misunderstood me. 
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A. Yes, sir. 

Q. Did you and other employees have discussions 
among yourselves after the new restroom was com- 
pleted and I believe that was about August of ’58? 
A. Yes, sir. 


= 
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* * * Q. (By Mr. Eckhardt) * * * 


* * * ci * = 

Between Augest of ’58 and January 6th of 59, 
what was discussed? you mentioned, I think you men- 
tioned — well, what was actually discussed at these 
discussions? A. Well, it was just the restrooms and. 

= = * ar s * 

Q. After this new restroom was built, you say you 
still had some complaints about the restroom. Now 
what were your complaints? 

I think you mentioned cold — 

MR. PRICE: Mr. Examiner, may I— 

THE WITNESS: We don’t have any heat. 

TRIAL EXAMINER: Allow the witness to answer, 
Mr. Eckhardt, without prompting. 

THE WITNESS: We still don’t have any heat in 
there and we didn’t at the time. 

Q. (By Mr. Eckhardt) Did you discuss that in your 
discussions between August and January? A. We 
did. 
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Q. (By Mr. Eckhardt) As a result, did you discuss 
anything else between August and January among 
yourselves — yourselves meaning employees of the 
company? A. Well, I can’t recall it just now, what 
it was. 

* 


* * * = * 


TRIAL EXAMINER: Can you answer this, Mrs. 
Pogue: Did you communicate any of these complaints 
to management or to your own knowledge do you know 
that any member of this group or any member of the 
organizing committee went to management and com- 
plained? 

THE WITNESS: Just through the letters that they 
wrote the health department. 

Q. (By Mr. Eckhardt) Did you take any action 
about this restroom, these restrooms not having any 
heat in them? Did you decide to do something? A. 
Well, just writing the letter. 

Q. Well, now, what letter are you referring to? 
A. Well, the one Mary Akey written. 

Q. When was that written? <A. Well, it January, 
in January—the 6th. 

Q. Did you read that letter, or did you see the let- 
ter itself? 
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A. Yes, sir. 

Q. Did you approve of it? A. Yes, sir. 

Q. Is this the letter, marked as General Counsel’s 
Exhibit No. 5, the letter that you read and approved? 
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Take your time and read it, please. A. Yes, sir. 


* * * * * * 


CROSS EXAMINATION 

Q. (By Mr. Price) All right now, Mrs. Pogue, could 
you remember me talking to you over in Mr. Walls’ 
office a short while ago? A. I certainly do. 

Q. All right. What was it that you told me about 
seeing the letter at that time? 

Let me make it clear I am speaking about this last 
letter which you spoke about. 

TRIAL EXAMINER: Dated January 6th? 

MR. PRICE: Dated January 6th. 

TRIAL EXAMINER: Which is General Counsel’s 
Exhibit No. 5? 

MR. PRICE: Right. 

Q. (By Mr. Price) What did you tell me when I 


talked to you a few days ago about seeing that letter? 
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A. I didn’t tell you anything. 

Q. All right. Now, what did you tell—if you re- 
member, Mr. Eckhardt mentioned another letter to 
you, written in July of 1958. Do you remember that? 
A. Yes, I remember. 

Q. Did you tell me anything about seeing that let- 
ter? A. No. 

Q. All right. As a matter of fact, we didn’t dis- 
cuss the letter, did we? A. No, we didn’t. 

Q. Now, your testimony—I am going to ask you, 
you are under oath; do you understand that? A. 
Yes, I do. 

Q. Now, Mrs. Pogue, do you remember what I said 
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to you when you came to the office? A. Yes. 

Q. What did I say to you? A. You asked me if 
I was Ruby Pogue. I told you I was. 

You said, you asked me if I knew that you was a 
lawyer paid by Mr. Walls. I told you I did. And let’s 
see, what was next. 

You asked me about the union, if I signed a union 
card, and I told you I had. 

Q. Did you tell me when you had signed it? A. 
No, I don’t think I remember. 
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Q. You didn’t tell me when you signed the card? 
A. No. 

Q. What was said about the union then, the union 
card? A. Well, I just told you I signed one. I didn’t 
tell you nobody else. 

Q. Then I let the matter drop there, Mrs. Pogue, 
did I or not? A. Well, I can’t recall just where the 
matter went from there, but — 

Q. All right. I let the matter drop, is that correct? 
A. Now, do you want to know the other things? 

Q. Pardon? A. About Mary Akey that you asked 
me why — 

Q. Did I let the matter drop about the union card 
at that point? 

TRIAL EXAMINER: He wants you to tell him, 
Mrs. Pogue, everything that was said at that conver- 
sation at the time he was interviewing you or talking 
to you about this matter. 

THE WITNESS: Yes. 

TRIAL EXAMINER: That you can remember. 
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THE WITNESS: Well, I told him that I signed a 
union card and that I was for the union, that Mary 
Akey had a union organization going when Bill fired 
her and he asked me why Bill fired her, if I knew, and 
when did I find out when he fired her and I said that 
night and he wanted me to tell him why she was fired, 
what she told me she was fired for, and I told him 
that Bill was 
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sitting there. I says, “He fired her. He can tell you.” 
and I said, “Him and Clara Nickell, they were all in 
there, and I am not going to say what I heard she was 
fired for.” 

Q. Now, Mrs. Pogue, let me ask you again, was 
there any discussion between you and I about your 
approving or disapproving Mary Akey’s writing a 


letter? A. I don’t recall it. 

Q. Would you say there was no such discussion? 
A. Well, no, I just don’t remember whether that was 
discussed or not. 

See, I was taken off my machine and I was expect- 
ing to be called in like that and I should have wrote 
it down. 

TRIAL EXAMINER: Was there anyone else pres- 
ent at the conversation which you had with Mr. Price? 

THE WITNESS: Mr. Finnell and I. 

Q. (By Mr. Price) Now, Mrs. Pogue, I want to ask 
you this, didn’t you tell me that you didn’t know why 
Mary Akey didn’t let you sign that letter? Didn’t you 
tell me that? A. I said—Yes, I do remember. I said 
we talked about the letter and she did write the letter 
and that we offered to sign the letter. 
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Q. All right, and then what else did you tell me? 
Didn’t you tell me you didn’t know why she wrote 
that letter and sent it off without you being allowed 
to sign it? A. No, she took that on her own self. 


[148] 
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Q. (By Mr. Price) Now that you have had your 
memory refreshed, do you remember what you told 
me about the letter? A. You asked me and I an- 
swered you. 

Q. Well, what did I ask you and what did you an- 
swer? 


* * * * * * 


THE WITNESS: Well, I saw the letter and I ap- 


proved it, but I didn’t sign it. 

Q. (By Mr. Price) Then, how do you account for 
telling me that you didn’t know why Mary Akey went 
ahead and wrote the 
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letter and sent it off without you signing it? A. 
Well, she didn’t ask me to sign it. 

Q. She didn’t what? A. She didn’t ask me to sign 
it. 

Q. But you still say she submitted it to you for 
your approval? A. Yes. 

Q. And you had an opportunity to sign it, didn’t 
you? <A. Well, yes, I could have, but I wasn’t asked 
to. 

Q. Did you ask her to let you sign it? A. No. 

Q. All right. A. I told her I would when we was 
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discussing it. 

Q. Now, which letter are you talking about, Mrs. 
Pogue? A. Well, there’s two letters there. 

Q. Now, which one are you talking about, or both? 
A. Both. 

Q. Both of them? A. Uh-huh. 

Q. All right. 

Now, how long had the letter been written before 
it was sent off in January? A. Well, I didn’t mail it. 
I suppose the next day or two days after it was writ- 
ten, it was mailed. It was mailed at the Post Office 
and I didn’t mail it. 

Q. Do you know what date you looked at it and 
approved it? 
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A. Not that I can recall the date. It was dated, though. 

Q. A moment ago you testified as to what the date 
was on it. Do you recall that? A. Yes, January 6th 
and July 2. 

Q. All right. Now as of the letter of January 6th, 
how long before January 6th was it that you saw 
the letter and approved it? A. Well, I think she 
written it one night and she brought it to work the 
next day. I read it and approved it. 

Q. You don’t know whether it was mailed that 
day or not? Do you know how close to January 6th 
that was? A. No, I couldn’t recall. 


* * * * * * 


Q. (By Mr. Price) Now, Mrs. Pogue, you have tes- 
tified concerning the heating in the restroom. Do you 
recall testifying about that? A. Yes. 


15 
151, 152] 


Q. Now, it is your statement that the question of 
no heat in 


[151] 


the restroom came up, is that correct? A. Yes, sir. 

Q. Well, was there heat in the rest of the plant? 
A. Well, there’s stoves in it. 

Q. All right. 

Now, on cold days, is it your testimony that the 
restroom was cold? A. Yes, sir. 

Q. All right. Now, how cold? A. Well, it had ice 
on the floor. 

Q. Well, every day? A. I guess it was below — 

Q. Every day? A. Not every day, sure. 

Q. One day? A. Well, several days, I guess, in 
the cold wind. It would be in January. 

Q. Just before Mary was fired? A. Yes, sir. 

Q. Well, how long before Mary was fired. A. 
Well, I guess it was the first part of January and she 
was fired the 14th. 

Q. There was ice on the restroom floor the first 
part of January? A. Yes, but I didn’t see it. 


[152] 


Q. Oh? A. She seen it and Hazel Whitt and them, 
but I wasn’t in the restroom when there was ice, but 
it was cold in there. I do know that. 

Q. So, when it comes right down to it, you don’t 
know whether there was ice on the restroom floor or 
not, do you? A. ‘I didn’t see it. 


* * x * 
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Q. (By Mr. Price) Now, Mrs. Pogue, were there 
any other spots in the plant as cold as the restroom? 
A. I don’t think there was. 

Q. Ma’am? A. I don’t think there were. 

Q. Well now, when you saw the letter of January 
6th and approved it, what did it say? A. Well, just 
about the things that hadn’t been corrected in the 
restrooms and the heating system hadn’t been fixed. I 
don’t think I could memorize it all. 

Q. Have you exhausted your memory with respect 
to what it said? A. No. 

Q. Well, then, please continue. 

TRIAL EXAMINER: Can you remember anything 
else, Mrs. Pogue, that appears in the letter or have 
you exhausted your memory? 

A. I don’t believe that I could repeat just how it is. 

MR. PRICE: All right. 

Q. (By Mr. Price) Now, do you recall what the 
July 2 letter said? A. Well, I don’t know that I can. 

Q. Do you recall anything it said? 


x * * * * x 


[154] 
x ox * * * * 

TRIAL EXAMINER: Just answer, Mrs. Pogue, 
whether you can or can’t remember. 

THE WITNESS: Well, I don’t believe I can remem- 
ber what is in them separately. 

Q. (By Mr. Price) What I would like for you to do 
is tell me anything at all you remember about the July 
2 letter. 
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TRIAL EXAMINER: Are you able to answer, Mrs. 
Pogue? 

THE WITNESS: Well, I don’t know what to say, 
really, because I don’t know. I’ve got confused in the 
letters. 

Q. (By Mr. Price) Well, were you present when the 
letters were written? A. No, I wasn’t. 


* * * * * 


[155] 


* * * * * * 


Q. Now, did you make a statement concerning these 
matters to the Labor Board? A. Yes, I did. 

Q. That is a written statement, and you have signed 
it? A. Yes, sir. 


Q. And the statement covers the matters about 
which you have testified here today? A. Yes, sir. 

Q. And you have seen the statement since you made 
it, is that correct? A. I read it over after I made the 
statement. 


* 


[157] 


* * * * * * 


MR. ECKHARDT: Let the record show that I de- 
livered a statement marked General Counsel’s Exhibit 
No. 8 to Mr. John Price. 

TRIAL EXAMINER: Which is the purported state- 
ment of Mrs. Pogue. 

MR. ECKHARDT: Ruby Pogue. 

TRIAL EXAMINER: Given to the Field Examiner. 
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MR. ECKHARDT: Pardon me, you said Field Ex- 
aminer? 

TRIAL EXAMINER: Field Examiner or Board 
Agent in this statement. 

MR. ECKHARDT: I took the statement. 


* = e * s 


[159] 
z * x = s * 
Q. (By Mr. Price) Mrs. Pogue, state whether or 
not there had been some requests to management con- 


cerning cleaning up the unsanitary conditions at the 
plant? 


[160] 


TRIAL EXAMINER: By you or any member of 
this group to which you have been testifying, that you 
have personal knowledge of? 

THE WITNESS: I don’t understand the question. 

TRIAL EXAMINER: You don’t understand the 
question? 

THE WITNESS: Not to me. 


TRIAL EXAMINER: I think Mr. Price is asking 
whether you or any of the four or five other women 
which you have named as being in a group discussed 
these sanitary conditions, whether you or any of those 
people that you have personal knowledge of went to 
management and complained about these conditions? 

THE WITNESS: Yes, Mary Akey wrote a letter. 

TRIAL EXAMINER: That was not the question. 

Did you go to a member of management, of the 
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Walls Manufacturing Company? 

THE WITNESS: I didn’t, no sir. 

TRIAL EXAMINER: Do you know whether any 
of the other women went to a representative of the 
Walls Manufacturing Company and complained? 

THE WITNESS: Not that I can recall. 

Q. (By Mr. Price) Can you explain this statement 
in your written statement to the Labor Board: “Since 
management had ignored some of our requests, we 
decided to write a letter to the State Health Depart- 
ment about these unsanitary conditions’? A. Yes, 
we did. 


[162] 


* * * * 


REDIRECT EXAMINATION 

Q. (By Mr Eckhardt) Mrs. Pogue, you stated on 
cross examination here that Mrs. Hazel Whitt and 
someone else and Mary Akey mentioned that there was 
ice on the restroom floor in the early part of January. 
Do you recall Hazel Whitt telling you that? A. No, 
sir, I didn’t hear that. 

Q. Did you ever discuss it with Hazel Whitt about 
the ice on the floor in the restroom? A. No, sir. 


[163] 


MARIE MULLENS 


a witness cailled by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 


Q. (By Mr. Eckhardt) Will you state your name, 
Miss Mullens? 


[164] 


A. Mrs. Marie Mullens. 

Q. Would you give your address? A. It is Route 
1, Brownsboro, Texas. 

Q. When were you employed by Walls Manufac- 
turing Company? A. March 6, 1950, is when I went 
to work and I left the management August 7, 1959. 

Q. You left the company when did you say? A. 
I quit August 7. 

Q. I see. A. 1959. 

Q. What job did you have while you were employed 
with Walls Manufacturing Company? A. Well, I 
was hired as an In Seam Operator. 

Q. Do you remember a conversation with Mr. Bill 
Finnell in March of 1959? A. Yes, sir. 

Q. What was said by Mr. Finnell, between you and 
Mr. Finnell at that time? A. Well, he called me in 
the office and asked me in my opinion why did they 
let Mary Akey go. 

Q. What did you say? A. I told him that there 
were several reasons, and he asked me which was 
mine and which was someone elses’, and I told him, 
in my opinion it was for the letter she wrote to Austin 
and for union activities. 


[165] 


Q. What else was said? A. Well, he said if it was 
for union activities, why did they still have me there 
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and I told him I had often wondered that myself, and 
he said they still had me there because I was such a 
good operator. 

Q. Was anything else said then? A. Well, I asked 
him if I could go back to work and he said, “No, you 
haven’t answered my question yet”, and I asked him 
“What question?” 

He said, “Why did we let Mary Akey go?” 

And I told him for union activities and for letters 
she wrote and he asked again, why did they still have 
me there and I said, “Well, she, Mary Akey, was 
more important in the organizing committee than any 
of the rest of us,” and he said he thought there were 
several others that were more important than she. 

Q. Did he mention any others that he thought were 
more important? A. Yes, sir. 


Q. Who were they? A. Myrl Powell and Ruby 
Pogue. 

Q. Did he say anything more? A. He said he 
thought Myr! Powell was more active than Mary Akey 
and I told him that I didn’t know it if she was, that 
I had not seen her at any of the organizing meetings. 


[166] 


Q. Were the letters that Mary wrote mentioned in 
this conversation? A. Yes, sir. Bill said that it 
wasn’t so much the letters she wrote as that she didn’t 
tell the truth in them. 

Q. Did he say anything else in this conversation? 
A. I believe he said something about she was always 
causing confusion and was not satisfied with the fa- 
cilities they had to offer. 
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Q. Do you know what he meant by confusion? 

MR. PRICE: Object. 

TRIAL EXAMINER: Sustained. 

Q. (By Mr. Eckhardt) Did Mr. Finnell explain 
what he meant by always causing confusion? A. 
Said she was never satisfied with anything. 

Q. Did he say anything more about the restrooms? 
A. Yes, he said that she had complained twice and 
that the rest — 

Q. Complained, did he say to whom? A. To the 
Health Department and that they had been inspected 
both times and had been approved both times. 

Q. Did you ever — Do you know Hazel Whitt? A. 
Yes, sir. 

Q. Who is she? A. She was the head of the sam- 
ples department. 


Q. Did you talk to Mrs. Hazel Whitt — 


[167] 


MR. ECKHARDT: Strike that. 

Q. (By Mr. Eckhardt) Did you have a conversation 
with Mrs. Whitt in December of ’58? A. Yes, sir. 

Q. What was said at that conversation? A. Well, 
it was pretty cold at the time and we both had come 
back from the restroom and I just made a remark 
that we needed heaters in the restroom and that we 
could use a medicine cabinet. We had to go all the 
way across the building to get any aspirin or anything 
like that. 

Q. What did she say when you made that remark? 
A. Well, she agreed with me, but that was all. 

Q. What do you mean that was all? Did she do 
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anything? A. She didn’t say anything about it or 
she didn’t do anything that I know of. 

Q. Did those conditions improve after you talked 
to her? <A. No, sir. 

Q. Had these matters about heating in the bath- 
rooms, the restrooms, rather, been discussed with any 
other employees before you mentioned it to Whitt? 
A. Yes, sir. 

MR. PRICE: Object on the same grounds I have 
previously argued with the Examiner concerning— 
in other words, statements made between this em- 
ployee and other employees which should not be ad- 
mitted on the grounds I have previously stated. 


[168] 


TRIAL EXAMINER: You may testify as to con- 
versations you had with other employees, what you 
said and what they said. 

Q. (By Mr. Eckhardt) Who were you talking to 
with respect to this heating situation in the rest- 
rooms? A. Well, I talked with Mary Akey several 
times about it and — 

Q. Was anyone else present while you were talking 
to Mary Akey? A. Yes, sir, several other girls. 

Q. Do you recall who they were? A. Ruby Pogue 
and Martha Wilson, I believe. 

Q. Was this discussion—When did this occur? A. 
Well, it was usually of a morning before we went to 
work. 

Q. I mean, about what month of the year? A. 
Well, about the cold it was in December and early part 
of January. 

Q. Of what year? A. 1958. 
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Q. And 1959? A. Yes, sir, December of ’58 and 
January of 759. 

Q. Did you ever discuss a covered container for 
waste paper with Mrs. Akey? A. Yes, sir, we dis- 
cussed that and the other conditions. 

Q. At the time that you—I mean in December of 
58 or January of ’59? A. Yes, sir. 


[169] 


Q. Did you also discuss ventilation? A. Yes, sir. 

Q. With Mrs. Akey? A. Yes, sir. 

Q. And at about that same time? A. Yes, sir. 

Q. Were there other employees present at these dis- 
cussions? A. Well, they all ate together and we 
usually formed a group there and discussed things at 
that time. 

Q. Did you discuss these conditions several times 
in December of ’58? A. Yes, sir. 

Q. Where were these other employees when you ate 
with them? A. Well, I didn’t eat with them, but they 
formed of a morning before work and I would go back 
there and talk to them. 

Q. At-least you discussed it with these other em- 
ployees? A. Yes, sir. 

Q. In December of ’58 and January of ’59? A. 
Yes, sir. 


* 


[170] 


* * * * 


Q. (By Mr. Eckhardt) You testified that you dis- 
cussed these matters in December of ’58 and January 
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of ’59. Did anyone, was anyone selected to bring these 
matters to the attention of anyone? A. Yes, sir. 

Q. Who was that person? A. Mary Akey. 

Q. Did she write a letter with respect to these con- 
ditions? <A. Yes, sir. 

MR. PRICE: The Examiner understands I have a 
continuing objection, is that correct? 

TRIAL EXAMINER: Yes, you do. 

Who suggested that she write the letter which has 
been introduced here as General Counsel’s Exhibit 
No. 5, which is dated January 6th, 1959? 

MR. ECKHARDT: I believe she doesn’t understand 
what date that letter was, Judge. She doesn’t under- 
stand your question. 


[171] 


THE WITNESS: January 6th? 

Well, I don’t believe there was any specific person 
suggested it. We all talked together and Mary said 
she would write the letter and we would sign it if 
necessary. 


* * * * * 


CROSS EXAMINATION 

Q. (By Mr. Price) With respect to the letter of 
January 6th, Marie, how many employees joined with 
Mary Akey in deciding to write the letter? A. Well 
now, when I was present there were about four or 
five. 

Q. Would you answer again please, ma’am? A. I 
said when I was present there were about four or five. 

Q. All right, now, did you read the letter before it 
was mailed? A. No, sir. 
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Q. All right. Was any statement made to you by 
Mary Akey, concerning the necessity of you signing 
the letter of January 6th? A. No, sir. 

Q. Did you know the letter had been sent? A. Yes, 
sir. 

Q. Did you question Mary why you didn’t sign it? 
A. Yes, and she said she didn’t feel it was necessary. 

Q. Now, how long did you say you had worked at 
the company? 


[172] 


A. I went to work March 6, 1950. 

Q. You discussed the need for a medicine cabinet 
and heaters with someone there, is that correct, at 
the plant? A. Yes, we had discussed that. 

Q. Who did you discuss the need for a medicine 
cabinet and heaters with? A. Hazel Whitt. 

Q. All right. Now before—let me ask you, the con- 
versation with Hazel Whitt took place concerning a 
medicine cabinet in December, 1958, isn’t that cor- 
rect? A. Yes, sir. 

Q. Now, Marie, you are aware of the fact there is 
a first aid room at the plant, aren’t you? A. Yes, 
sir, what they call the first aid room. 

Q. It is what you call the first aid room, isn’t it? 
A. Well, it has a medicine cabinet in it. 

Q. Oh, it has a medicine cabinet in it? A. Yes, 
sir, but I was referring to one in the new restroom. 

Q. Now, prior to July of 1958 they had a medicine 
cabinet in the plant, didn’t they? A. Yes, sir. 

Q. Where was it? A. It was by the water foun- 
tain. 
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Q. Right over the water fountain, wasn’t it? A. 
Yes, sir. 


[173] 
Q. Right near the time clock, wasn’t it? 


* * * * * * 


TRIAL EXAMINER: Can you answer, was it right 
near the time clock? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Price) You passed it two times a day, 
didn’t you, Marie? A. Yes, sir. 

Q. Now, did you ever use it? A. Yes, sir. 

Q. You knew it was there, then, didn’t you? A. 
Yes, sir. 

Q. Now, after July or after the renovations over 
there, it was moved, wasn’t it? A. Yes, sir. 


[174] 


Q. Where was it put? A. In the room they used 
to put the bed in. 

Q. You knew it was there, didn’t you? A. Yes, 
sir. 

Q. Now, you say Hazel agreed with you when you 
discussed the need for heaters and a medicine cabinet? 
A. Yes, sir. 

Q. What did she say? A. Well, she just agreed 
we needed one in the new restroom because we worked 
on that side of the building. 

Q. Now, what did she say, Marie? A. She just 
said it was cold in there and we could use heat and we 
could use a medicine cabinet to keep from walking to 
the other side of the building, losing time. 
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Q. Were any of these discussions between the em- 
ployees concerning these matters held in any place 
other than in the morning where you ate? A. No, 
sir. 

Q. It was more or less of a casual conversation, 
then? A. It was. 

Q. I couldn’t hear you. A. It sure was. 


* * * * * 


[180] 


* * * * 


HENRIETTA LE DANOIS, 


a witness recalled by and on behalf of the Respondent, 
being previously duly sworn, resumed the stand and 
testified further as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Price) Scotty, you recall that you have 
been sworn in this case? A. Yes. 


* * * * * * 


Q. Scotty, so that there won’t be any mistake in the 
record one way or the other, did you ever participate 
in discussions about the unsanitary conditions at the 
factory with other employees? A. Well, the ones— 
casually with the ones that I ate with. 

Q. Am I to understand that is a mentioning rather 
than a meeting, as such? 


[181] 


A. Just a mentioning of it. 
Q. Rather than a meeting, as such, is that correct? 
A. Yes. 


182, 188] 
* * * oe * * 


Q. (By Mr. Price) Now, Scotty, I will ask you this, 
did you mention to anybody casually or otherwise the 
condition of the restroom after the renovation or after 
the improvements had been made as suggested? A. 
No, I didn’t. I was very satisfied with them. 

As a matter of fact, they went ahead and improved 
them more than I thought they would. 

MR. PRICE: All right. That’s all I have of the 
witness. 

MR. ECKHARDT: We have one question on cross 
examination. 

TRIAL EXAMINER: Go ahead. 

CROSS EXAMINATION 

Q. (By Mr. Eckhardt) You said you did mention 
these unsanitary conditions to other employees while 
you were eating? A. Yes. 

Q. Did you mention these—did that occur between, 
at any 


[182] 


time between January of ’58 and the time you men- 
tioned it to Mr. Pou, did those discussions while you 
were eating occur? A. Well, I discussed them casual- 
ly before I complained to management about them. 

Q. Any time between January ’58 and the time you 
went to see Mr. Pou? A. Uh-huh. 


* * * * 


[188] 
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DR. TALBERT F. YATER, 
a witness called by and on behalf of the General Coun- 
sel, being first duly sworn, was examined and testified 
as follows: 
* * * * * * 

Q. In July of 1958 were you the County Health 
Officer at that time? A. Yes, sir, I was. 

Q. In your position of County Health Officer, do 
you receive complaints, or matters with regard to 
health conditions or sanitary conditions in commercial 
establishments? A. Yes, sir, I do. 

Q. And how do you act on such complaints? A. 
Well, usually the first thing is to investigate the com- 
plaint and see if there is any basis for it and then to 
make recommendations for the correction of the same. 


[189] 


If there are no corrections to be made, I usually 
notify the people that it is so and, if there are correc- 
tions to be made and they refuse to make them, then 
I turn the matter over to the County Attorney to take 
further action. 

Q. Did you receive such a complaint about the Walls 
Manufacturing Company? A. Yes, sir, I did. 

Q. And when did you receive such complaint? A. 
Approximately the middle of July of 1958, in a com- 
munication from the State Health Department in 
Austin. 

MR. ECKHARDT. Will you mark this for identi- 
fication, please. 

(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 10, for 
identification.) 
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Q. (By Mr. Eckhardt) I hand you a letter which 
has been marked for identification as GC-10. 

Would you tell us what that is, after you have read 
it. A. This a letter from the State Health Depart- 
ment of transmittal of the complaint which they had 
received from a local citizen concerning the Walls 
Manufacturing Company. © 

Inasmuch as this was a local matter, they referred 
it to me to take the necessary action. 

TRIAL EXAMINER: May I ask, Doctor, is that a 
letter which you received from the State Health De- 
partment? 

THE WITNESS: Yes, sir, it is. 


[190] 


TRIAL EXAMINER: What is the date of the let- 
ter? 

THE WITNESS: July 16, I believe, sir. 

Q. (By Mr. Eckhardt) When you received such 
letter of July 16, Doctor, did that letter also enclose 
another letter? A. Yes, sir, it did. 

Q. I hand you General Counsel’s Exhibit No. 4 for 
your examination. Was this the letter that was en- 
closed in the letter of July 16? A. Yes, sir this is a— 

Q. Take the time to read it. A. Yes, sir, this is a 
copy of the letter I received in connection with the 
other one I was mentioning. 


[191] 
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. Q. (By Mr. Eckhardt) Dr. Yater, after receiving 
this letter from the State Health Department, what 
action did you take immediately after the receipt 
thereof? A. I notified the company that there had 
been some complaints about the sanitary conditions 
in their plant and sent them a copy of the law regard- 
ing such matters. 
Q. Was that Occupational Health Regulations No. 
2 Effective September 1, 1957? A. May I see it? 
MR. ECKHARDT: We offer this—I mean, would 
you mark this for identification. 
TRIAL EXAMINER: Just a minute. 
All right, let it be marked. 
(Thereupon, the document above referred to was 
Marked General Counsel’s Exhibit No. 11, for 
identification.) 


[192] 


Q. (By Mr. Eckhardt) I hand you, Doctor, a docu- 
ment which has been marked for identification as 
General Counsel’s Exhibit No. 11. 

Now would you tell us what that is, please? A. 
This is a copy of the Occupational Health Regulations, 
governing the environmental standards for employees’ 
health in industrial establishments. 

This was put out by the Texas State Department of 
Health in June of 1957. 

Q. Is that the same document that you took —I 
mean that you discussed? A. It is the same or simi- 
lar as I discussed with them and told them too, that 
they should go over this and see that everything was 
complied with, especially in regard to the ventilation 
in the water closets for the number of persons they 
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had employed, as that was one of the matters men- 
tioned in the complaint. 


* * * 


[194] 


Q. (By Mr. Eckhardt) Dr. Yater, after you had 
received this regulation that we have referred to, who 
with the company did you talk with? A. I believe it 
was a Mr. Pou, if I am not mistaken. 

Q. And what discussion did you have with Mr. 
Pou? A. I just told him that there had been some 
complaint and that it should be corrected and, as I 
said, I sent him the copy of the regulation so he would 
know what he was deficient in, if he was deficient, 
because I certainly wanted the health conditions and 


sanitary conditions to be right there and so I gave him 
a copy of that, or sent it to him. I don’t remember just 
how he got it, but I was assured that he knew what 
needed to be done and what the law stated in that 


[195] 


* * * * * * 


And, did you mention anything about giving Mr. 
Pou some time to comply? A. Yes, sir, I told him 
that if he needed it, we would give him reasonable 
time, if necessary, to make the necessary corrections. 

Q. I see. And then did you later go out to the plant 
and inspect the—Well now, how soon after this con- 
versation with Mr. Pou did you go out to the Walls 
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Manufacturing plant? A. I do not remember wheth- 
er it was—I would imagine about two or three weeks, 
but I do not remember exactly. 


= * * * * * 


Q. Well, when you got out to the plant, which you 
say was 


[196] 


two or three weeks after your conversation on the 
telephone with Mr. Pou, what did you find the condi- 
tions to be? A. They had notified me that they had 
made the necessary corrections and so I went out and 
satisfied myself that everything was as the ruling had 
said it should be and it was in very good condition 
and I felt that it satisfied all sanitary and health 
regulations. 

Q. What had the company done, if you know, as a 
result of your conversation with Mr. Pou? Did they 
tell you they had done certain things? A. Yes, sir, 
they had, I believe, added another toilet and some 
waste receptacles and partitions and small matters 
like that, which was recommended in these rules and 
regulations, which I mentioned and — 

Q. By a toilet, you mean an additional restroom? 
A. Yes, sir, or additional water closet in the restroom, 
however you want to call it. 

They had added additional facilities to come within 
the requirements of the law which requires so many 
per a certain number of employees as stated in that. 

Q. You mean so many commodes per number of 
employees? A. Yes, sir. 

Q. I see. 
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Do you know if they retained some negro lady to 
clean the restroom? 


[197] 


A. They told me. She was not there when I was there. 
Q. Do you recall who told you that they had made 
these corrections when you were inspecting the plant? 
A. I believe that Mr. Walls told me, and then one 
other. I do not remember — 
Q. Was it Mr. Finnell? A. Mr. Finnell or Mr. 
Pou, probably Mr. Finnell. 


[199] 
CROSS EXAMINATION 


* = * * * 


Q. zs * * 

Now, you notified the company that as far as you 
were concerned they were complying with the stand- 
ards? A. Yes, sir. 

Q. Now, am I to understand that you made the 
statements a few moments ago that you found things 
in very good condition? A. Yes, sir. They had made 
all the corrections and were very cooperative in every 


[200] 


Now, Doctor, did you let the company know at that 
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time who was making the complaint? 
A. No, sir, I did not. 
zs * * 

All right. 

Now I am going to show you a letter which is 
marked for identification and I believe previously 
identified by you. It is No. 4. 

I am going to hand you a document marked for 
identification and introduced here in evidence as Gen- 
eral Counsel’s Exhibit No. 4, and I will ask you, Doc- 
tor, do you recognize that letter? 

A. Yes, sir, I do. 

Q. Now, that letter was signed by Mary Akey, isn’t 
that correct? A. It was printed in there that it was 
signed by her. The original was to the State Health 
Department. I just received a copy. 

Q. So there wasn’t any actual signature that you 
could see on that letter? A. No, sir. I knew from the 
printed name down there who had made the complaint. 

Q. Did you ever let this letter out of your posses- 
sion, 2 copy of this letter to the company? Did the 
company know that Mary Akey had written this letter 
or what was init? A. No, sir, no, sir. 


[201] 


* ° * * e & 


Q. (By Mr. Price) Doctor, you had the possession 
of the only copy you knew that was in Cleburne? A. 
Yes, sir. 

Q. Did you let it out of your possession at any 
time? <A. No, sir. 


* * * = s 
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DR. O. T. SMITH, JR., 
a witness called by and on behalf of the General Coun- 
sel, being 


[202] 


first duly sworn, was examined and testified as fol- 
lows: 
DIRECT EXAMINATION 
* * * x * * 

Q. Do you recall if you were City Health Officer 
at the time you received some correspondence with 
respect to a complaint made by Mrs. Akey about the 
sanitary conditions at Walls Manufacturing Com- 
pany? A. Yes, sir, I was. 

Q. Do you recall whether or not you received a 
letter from the 


[203] 


State Health Department in January of 1959? A. 
Just a letter, or a letter pertaining to Walls Manu- 
facturing Company? 

Q. Well, pertaining to Walls Manufacturing Com- 
pany? A. Yes, sir. 


[204] 


* * * * * * 


Q. As a result of receiving this letter from the 
State Health Department of January, which is GC-12, 
what action did you take in response to that letter? 
A. I inspected the plant on January 12, 1959. 


[205] 


Q. I see. 

What did you find when you inspected the plant, 
what were your findings at that time? A. I found 
that in my opinion that they had met the standards 
that appear in the Occupational Health Regulation 
No. 2, issued by the State Health Department. 


am * * * * * 


Q. (By Mr. Eckhardt) After you had made your 
inspection, did you walk with some supervisors at the 
plant? A. After I had made it? 


[205] 


Q. Imean— A. Well, I walked down the stairs 
with them and we were talking. 

Q. Who did you talk to? When you made your in- 
spection, who did you talk to at the plant? A. I 


talked to Mr. Finnell and Mr. Walls. 

Q. I see. What discussion did you have with these 
men, what was said? A. As regards what? 

Q. Well, whatever you talked about? Just tell me, if 
you can, to the best of your memory what was dis- 
cussed. 

TRIAL EXAMINER: Mr. Eckhardt, let me sug- 
gest that you confine it at least to his inspection con- 
cerning the plant. He may have talked to them about 
playing golf next week and I am not interested in it. 

Q. (By Mr. Eckhardt) When you made your in- 
spection, did you have a discussion with Mr. Walls 
and Mr. Finnell about your inspection? A. Well, 
while I was making the inspection, they were with 
me and we were discussing various things with par- 
ticular reference to the complaint that had been made. 
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Q. What was that discussion with respect to the 
complaints that were made? A. Simply that it had 
been made that the restrooms, that there had not been 
enough toilets for the number of employees that 


[206] 


the restrooms were too cold, that there—I believe that 
I ean read this letter with the complaints and I can 
go over them, if you want me to. 


From memory, I think we talked about the waste 


receptacles in the restroom. I think we talked about 
where they ate their lunch. 


I know Mr. Walls told me and showed me he had 
given them a big coffee urn or something that they 
could come in and make their own coffee, general 


things, such as that. 

Q. Did you at this time show the letter that Mrs. 
Akey had written to the State Health Department to 
Mr. Walls? A. Yes, sir. 

Q. And Mr. Finnell? A. Yes, sir. 

Q. And what did they say when you showed them 
this letter of Mrs. Akey? A. May I read the state- 
ment I made to you? 

I don’t have a copy of it. 

Q. I mean, to the best of your knowledge. A. I'd 
prefer to read it because I don’t remember exactly 
what I said. You have the statement I signed and I 
do not have a copy of it. ss 

Q. Do you have any recollection of what Mr. Walls 
and Mr. Finnell said about Mrs. Akey, without re- 
ferring to your statement that you made to me? 
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[207] 
A. Well, it would be a recollection. 

When I handed them the letter as my authority for 
inspecting their plant, they read the letter and one 
or the other — 

Q. The letter of Mrs. Akey? A. I handed them 
all of the correspondence I had from the StateDepart- 
ment. I had a letter that the State Health Department 
wrote me asking me to inspect their plant and at- 
tached to that letter was a copy of the letter they had 
received from Mrs. Akey. 

Q. You mean they, meaning the Health Depart- 
ment? A. The State Health Department, yes, sir, 
and there was another—I think there were three docv- 
ments, as I remember that were enclosed in the letter. 

Yes; their reply to Mrs. Akey, also. 

Q. The letter you are referring to written by Mrs. 
Akey, is this a copy of the letter which has been — 
A. That’s what you showed me awhile ago. 

Q. Which has been marked as General Counsel’s 
Exhibit No. 5? A. Yes, sir. 

Q. Now, would you— A. I had the letter from 
the State Health Department requesting me to make 
the inspection in which they enclosed their letter from 
Mrs. Akey. 

Q. I see. A. And their reply to Mrs. Akey. 


[208] 


Q. Yes, sir. A. I had three copies or three letters. 

Q. I see. A. Now I gave them to Mr. Walls or 
Mr. Finnell when I walked in and told them that I 
had been requested to make an inspection. 
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[211, 212, 234}... 


Q. Now, will you proceed to tell us what Mr. Walls 
or Mr. Finnell said when you handed them this cor- 
respondence about Mrs. Akey? 


* * * * 


[211] 


* * * * * * 


Q. (By Mr. Eckhardt) Now, Dr. Smith, is your 
memory refreshed as to what Mr. Finnell or Mr. Walls 
said upon being handed this correspondence? A. 
Yes, sir. 

Q. What did they say? A. Mr. Walls or Mr. Fin- 
nell remarked upon seeing the correspondence that 
“This is the party that we thought was making the 
complaints to the State Health Department all the 
time.” 

* * * * * * 
CROSS EXAMINATION 

Q. (By Mr. Price) Dr. Smith, did you find that the 
company was in compliance with the regulations and 
did you so report it to Austin? 


[212] 
A. Yes, sir. 
[234] 


* * 


MRS. MARY AKEY, 
a witness called by and on behalf of General Counsel, 
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having been previously duly sworn, resumed the stand 
and testified further as follows: 
FURTHER CROSS EXAMINATION 


= * * * 


[237] 


* * * * e * 


Q. (By Mr. Price) Do you ever recall making 2 
statement on the day of your discharge when Bill 
Finnell and you were in his office and after the ques- 
tion of the union had been mentioned: “Bill Finnell 
said, ‘That is water under the bridge, as far as I am 
concerned, and I will tell you now, I don’t intend to 
be bothered with that union mess hanging around 
down here any more.’” A. Yes, sir. 

Q. You do remember making that statement? A. 
I remember him making that statement. 

Q. And you do remember saying it once before and 
you now testify that he made that statement? A. 
Yes, sir. 


* 


[239] 


*” * * * * * 


Q. (By Mr. Price) Mrs. Akey, on the day that 
you were discharged, did you feel that you were being 
discharged for your union activity? A. I thought it 
was for that and for writing the letters to the Health 
Department, both. 


2 * * * * 


= * * * 


s * * 


Now, Mrs. Akey, Do you know what was in the 
letter which you wrote on July 2, to the Health De- 
partment? A. You mean explain what the complaint 
was? 

Q. Do you know what was in the letter? Do you 
know what you said in substance? A. Well, it was 
just reporting the unsanitary conditions at the Walls 
Manufacturing Company, that we didn’t have enough 
restrooms for as many employees as there were there. 


[246] 


* * * * * * 


Q. Now, after you made that complaint, I will ask 
you, did in your opinion the company correct the mat- 
ters about which you complained to the Health De- 
partment? A. They corrected part of them. 

Q. Well, as a matter of fact, you previous to this 
said at one time: “The company corrected all of the 
unsanitary conditions which I brought to the attention 
of the Department of Health in my letter of July 2, 
1958, except that no heating facilities at all were pro- 
vided in either of the two restrooms.”, didn’t you? 
A. Yes, sir. 


* * 
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Q. Well, the point is this, that you have made a 
statement in the past that they had corrected all of 
the unsanitary conditions which you brought to the 
attention of the Department of Health except there 
was no heating facilities at all provided in either rest- 
room. Isn’t that correct? A. I made that statement. 


= = * * 


Q. Prior to right now, prior to right this minute, 
have you made a statement in the past that no vents 
or fans were provided in either restroom? A. Yes, 
sir. 


* x * * * * 


[250] 


* * * * 


Q. (By Mr. Price) All right. 

Now, Mrs. Akey, I want to ask you this, I am going 
to ask you to go back in your mind to when you were 
in the Walls’ new restroom, and will ask you, didn’t 
you see a vent in the ceiling of that restroom? A. 
No, sir. 

Q. All right, and you would say the vent is not 
there? 

A. I haven’t been there since the 14th of January. 

Q. All right, but prior to the 14th of January, be- 
tween the time of—vwell, prior to the 14th of January, 
and after the new restroom was completed at Walls’, 
is it your testimony, positively, that there is no vent in 
that restroom? 


(251, 252, 255, 257] 


* * * * 
A. There was no vent in the new restroom. 
& * * * * 


[251] 
* * * * * x 
Q. (By Mr. Price) Mrs. Akey, inasmuch as counsel 
for General Counsel has called my attention to the 
fact that there may be some difference in the meaning 


of words, I would like to sell you, when I asked the 
question concerning the vent, I mean a 


[252] 


hole in the ceiling for the purpose of moving air. 
A. There was not. 
Q. All right. Did you look? A. Yes, sir. 


* * 


Q. (By Mr. Price) Now, Mrs. Akey, you previously 
testified here about a statement made by Estelle Gayle 
to you in November of 1957, concerning a message 
sent by Bill Finnell, is that correct? A. Yes, sir. 


* = * * * = 


[257] 


* * * * & 


Q. All right. Now, tell me who else was present in 
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that conversation, Mrs. Akey? 


% * * * 


A. It was Nell Keesee. 


* * * = = * 


Q. Is there any possibility you could have misun- 
derstood the message? A. No, sir. 


= * * = 


[260] 


* * 


Q. All right. 

Now, I want to refer to the conversation that you 
had in January in which Hazel Whitt and you were 
talking and Nell Keesee was present. That was in 
January 1959. 

Do you recall what was said in that conversation? 
A. Yes, sir. 

Q. All right, what was said? A. We were in the 
restroom, the new ladies’ restroom, and it was built 
on the northwest corner of the building, of the fac- 
tory, and there was a window that stayed open all the 
time on the north side, that I supposed was used for 
a vent and it was sleeting and snowing at that time. 
It was very cold and it was sleeting and snowing in 
at the window in the restroom and there as no heat 
at all in the restroom and by the washbasin there had 
been water splashed out on the floor and there was 
ice on the floor and we were all talking about how 
cold it was, Nell, and Hazel and I both, and Hazel 
says, “Well, this should be reported and something 
done about it.” 
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[261, 263] 


Q. Well, Mrs. Akey, you say the window was opeti?” 
A. Yes, sir. 


[261] 


Q. All right. Did you close the window? A. No, 
we was not allowed to close the window. 

Q. Who said you were not allowed to close the win- 
dow? A. They had made a ruling at the factory. 

Q. A written ruling? A. No. 


= * = * * * 


Q. An oral ruling? A. We had been told through 
the summer or at any time we were to leave the win- 
dows alone because there had been so much confusion 
over who wanted them open and who wanted them 
closed. 

Q. Who told you that? 


* * * = a * 


A. Estelle Gayle was my floor lady. She told me 
that. 


* * * * * 


[263] 


* * * = * * 


TRIAL EXAMINER: Did you go to any supervi- 
sors and ask them to close the window? 

THE WITNESS: There was a supervisor in the 
restroom at that time. 

TRIAL EXAMINER: Did you ask that supervisor 
to close the window? 

THE WITNESS: No, sir. 

* * * 


* 


Q. You wrote in the letter that the temperature 
was below freezing?? A. Yes, sir. 

Q. Did you have some particular incident in mind 
when you made that statement? In the Health De- 
partment letter? A. Yes, sir. 


Q. What incident did you have in mind? A. The 
one where the window was open and it was sleeting 
and snowing in it and there were ice on the floor and 
there were no fire, no heat of any kind in this rest- 
room. 


Q. That’s the only incident you have reference to 
with respect to that freezing, is that right? A. Yes, 
sir. 


[264] 


Q. All right. 


Now, in your testimony concerning the writing of 
the letter of January 6th, you stated that several people 
saw the letter, didn’t you? 

A. Yes, sir. 


Q. Who saw the letter? A. You mean the ones 
that read the letter that I mailed? 


Q. That saw and read it, is what I have reference 
to, yes. A. It was Ruby Pogue, Marie Mullens, Mary 
Crowe, Permelia Cheek and Myr] Powell, Let me see. 
Let me think. 


That’s all I can remember at this time. 


* * * * * 


[266, 267, 268] 
[266] 


s * * * * * 


Q. (By Mr. Price) I wanted to go back to the day 
you say the ice was on the restroom floor and I will 
ask you, isn’t it true that Hazel Whitt and one other 
person was there at the time? A. Yes, sir. 

Q. All right. Now, the other person was Nell Kee- 
see? <A. Yes. 


Q. Now, did you mention the ice on the floor? 


* * % * * * 


[267] 


= 2 * * = * 


A. We discussed how cold it was in the restroom. 


Q. Then I take it from your answer you did not 
mention it? A. I don’t remember us mentioning the 
fact that, like the ice being on the floor, but we were 
referring to that when we were discussing it. 

Q. You were referring to what? A. To it being . 
below freezing in the restroom. 


* * * * * = 


Q. All right. Who made mention of the fact that 
it was below freezing as distinguised from cold, or 
some other general reference? A. Well, it was just 
in a conversation, we were talking about it being be- 
low freezing in the restroom. 

Q. Did you say it was below freezing? A. Yes, sir. 
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Q. Did Hazel say anything about it being below 
freezing? A. Not that I remember. 


sd * = * = * 


[269] 
Sd s = oe = * 

Q. (By Mr. Price) Now, Mrs. Akey, I am going to 
call your attention to the day that you said you were 
signing cards in the parking lot and had certain peo- 
ple signing them. 

Would you repeat what your testimony was with 
respect to that, please? 


= * * * * * 


THE WITNESS: Well, it was sometime between— 
I believe in November and the first part of January- 


[270] 


* = * = x we 


between November of 1958 and the first part of Jan- 
uary of 1959. 


* a 


[271] 


bl * * * = * 


Q. Now, you were signing up, talking to some girls 
about the union? A. Yes. 

Q. Would you just relate that incident in detail, 
be specific? 


* * * * * a 
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THE WITNESS: Marie Mullen and I, another girl 
who solicited cards, people to sign cards, and while we 
were talking to them about the union, two of the floor 
ladies were on the parking lot at the same time. 

TRIAL EXAMINER: What were their names? 


[272] 
* * * * * * 


THE WITNESS: I named Mozell Williams and 
Pauline Lyons. 


* * * * * * 


Q. (By Mr. Price) Continue with the answer. A. 
And the floor ladies. There were two of these floor 
ladies, Mary Sorter and Clara Nickell, who had gotten 
out of their cars. It was before working hours, before 
we went in to work that morning and they were, it 
appeared, were watching, trying to figure out what 
we were talking about or what we were — what our 
conversation was about, and they were standing watch- 
ing us before they went on in the factory. 


x * * * * 


[273] 


am * * * * * 


Q. (By Mr. Price) Mrs. Akey, did someone sign 
a card? 


* * * * * * 


A. Yes, sir. 
Q. Who signed a card? 
* wm * 
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[274] 
“THE WITNESS: Mozell Williams. 


* s s * 


[278] 


= a a s « * 


Q. Did your testimony with respect to this card 
signing incident in the parking lot appear in the two 
statements which you had previously made concern- 
ing this matter? A. No, sir, I don’t think so. 


* = * s = 


[281] 


* = 


MOZELL WILLIAMS 
a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 


= s s a 


[282] 


* = s * = * 


Q. Were you working at Walls’ Manufacturing 
Company between the dates of November, 1958, and 
January 15, 1959? A. Yes, sir. 

Q. That was last year and the first part of this 
year. 

Now, during that time did you sign a union card? 


[283] 


Q. *** 

Now, state wether or not Mary Akey was present 
Now, state whether or not Mary Akey was present 
when. you signed the card? A. She was not. 

Q. Where was the card signed A. Out on the 
parking lot east of Walls’. 

Q. All right. 

Were you in a car or out of a car at the time you 
signed the card? A. I was in my car. 

Q. All right. 

Who did you sign the card for? A. Marie Mullens. 


Q. Was there anyone else around besides you and 
Marie Mullens? A. That was all. 

Q. ** * 

Would you say that you would know or would not 
know if anyone was within fifteen feet of that car 
at the time you signed the card? A. I would. There 
wasn’t. 


Q. State whether or not the two supervisors, Mary 
Sorter and Clara Nickell, were present or within fif- 
teen feet or within a reasonable distance of that auto- 
mobile when you signed that card? 

[284] 
A. They wasn’t. 


PAULINE LYONS, 


2 witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 


* 


* = 


Q. Were you employed at Walls’ in the last half 
of 1958 and the first part of 1959? A. Yes, sir. 

Q. Were you present at the time that Mozell Wil- 
liams signed a union card? A. No, I wasn’t. 

Q. Did you sign a union ecard? <A. I don’t remem- 
ber signing a union card. 

Q. All right. 

Miss Lyons, do you know Mary Akey? A. Yes, I 
know Mary. 

Q. Were you present at the time that Mozell Wil- 
liams or any other person signed a union card in the 
presence of Mary Akey? A. I don’t remember. 

Q. Would you say that you simply don’t recall it 
or— A. No, I don’t recall seeing anyone sign a union 
card. 

Q. In the presence of Mark Akey or otherwise? A. 
That’s right. 
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[287] 
CROSS EXAMINATION 

Q. (By Mr. Richards) Miss Lyons, is it your testi- 
mony you don’t recall whether or not you signed a 
union card? A. I don’t remember ever signing a 
card. 

Q. Your testimony is not that you don’t remember? 
A. I don’t think I ever signed a union card. If I ever 
signed a union card, I don’t remember it. 

* * = * = * 
ESTELLE GAYLE, 
2 witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 


[288] 
DIRECT EXAMINATION 


* * * * * * 

Q. Now, back in November of 1957, and I remind 
you that the election was held at the plant in Novem- 
ber of 1957, back in November of that year, do you 
recall having a conversation with 


[289] 


Mary Akey concerning the union? A. No, I do not. 
Q. All right. Would you say that you had ever had 
a conversation with Mary Akey concerning the union? 
A. No, sir, I never did. 
Q. * * * Did the company have a policy with respect 
to the girls who had been in the union and voted for 
the union in the election? A. Yes. 
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Q. They did have such a policy. Can you say gen- 
erally what that policy was? A. That each individual 
had a right to their own opinion and, if they did their 
job well, they worked. 

Q. Regardless of union or not union? A. Union 
or not. 

Q. Now, did you ever take a message from Bill 
Finnell to Mary Akey in which that policy was varied 
in any way? 


* * s = = & 


THE WITNESS: I never did take a message. 
Q. (By Mr. Price) All right. Now, did Bill Finnell 
ever 


[290] 


tell you to tell Mary Akey that they would overlook 
the union that time, meaning the time of the election, 
but anybody who began it after that would be fired? 
A. No, sir, he never did. 

Q. Now, did you ever tell Mary Akey that Bill Fin- 
nell made such a statement to you? A. No, I did not. 

Q. All right. 

Do you go in the new restroom at the plant very 
often? A. Yes, each day. 

Q. Each day? A. Yes. 

Q. Did you ever at any time that you were there 
see ice on that restroom floor? A. No, I never did. 


* * * * * * 


Q. (By Mr. Price) Estelle, is there a vent in the 
new restroom ceiling? A. Yes, sir. 


oo = = = 
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[291] 


= * * * 


CROSS EXAMINATION 


* * a x * x 
Q. And do you recal when this vent was put in the 
new restroom? A. Well, I suppose it was put in there 
when it was built. 
Q. Do you know for sure that this vent was put in 
the new restroom when it was built? A. Well, I 
havent’ seen any men working in there since then. 


* * s * * * 


[294] 


= * * * * * 


Q. (By Mr. Eckhardt) You state you never saw 
any ice on the floor in the restroom, is that correct? 
A. It sure is. 

Q. Were you referring to the new restroom? A. I 
have never seen ice on either restroom. 

Q. Was the restroom always kept well heated? A. 
Well, it was cooler in there than it was in the working 
room, but as far as being real cold, it wasn’t. 


* * * = * * 


Q. I mean, was it cold in the restroom, the new 
restroom at 


[295] 


the Walls’ Manufacturing Company in January of 
759? A. Well, it was cooler than it was in the other 
part of the building. 
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Q. Was it as cold as it was outside A. No. 


* * 


Q. * * * *Now, you testified that there was a com- 
pany policy with respect to the union election, as I re- 
call. Do you recall that testimony on direct? Do you 
recall giving that testimony? A. Yes. 


Q. Now, my question to you is, how was that com- 
pany communicated to you, in what form? <A. Well, 
Mr. Walls made an announcement that the policy was 
that each individual had a right to their own opinion 
and if they did their job well, they could continue to 
work. 


Q. When was this? A. Well, I don’t recall. 
Q. Was it before or after the election? <A. After 
the election. 


Q. Was this over the loud speaker, is that what you 
are telling us now, or whas this communicated to you as 
a supervisor? That’s what I am trying to get at. A. 
Yes, and it was over the loud—to the whole factory. 


* * * * * * 
[299] 


RECROSS EXAMINATION 
Q. (By Mr. Richards) This may seem strange to 
you, Miss Gayle, but what type vents do you recall 
seeing in the new ladies’ restroom at Walls’ Manufac- 
turing Company? A. There is one in the ceiling. 
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Q. What, kind of a hole in the ceiling? A. Yes. 


of * oa = * * 


MARY SORTER, 
a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 


= * * * 


[300] 


Q. Did you work at Walls’ Manufacturing Com- 
pany in November, 1958 to January, 1958? A. Yes. 

Q. What was your position at that time? A. At 
that time? Supervisor. 

Q. Now, do you know Mary Akey? A. Yes. 


Q. Do you know Mozell Williams? A. Yes. 

Q. Do you know Pauline Lyons? A. Yes. 

Q. State whether or not you were present at any 
time in the period that I have designated and asked 
you have you worked at Walls’ when somebody, any- 
body, signed a union card? A. No. 

Q. Did you ever observe at any time in your em- 
ployment at that company Mary Akey getting a union 
card signed by anybody? A. No. 

Q. All right. Now, did you see Mary Akey getting 
a union card signed by Mozell Williams? A. No. 


* * * * * * 


[301] 
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Q. (By Mr. Price) I have reference to the time be- 
tween November 1958 and January 15, 1959, and then 
I further ask you this, whether you saw any employee 
at Walls’ at any time sign a union card? A. No. 


= = * = * = 


NELL KEESEE, 
a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 


* * = = 


[304] 


* * * = * * 


Q. Shortly after that election, were you present dur- 
ing a conversation in which Estelle Gayle said to Mary 
Akey anything about the union or the policy of the 
company with respect to the union? A. No, I wasn’t. 


a * = * * R 


[305] 


= * * * * * 


Q. All right. Now, state whether or not at one of the 
times which you were present with Mary Akey after 
November 1, 1957, that you heard Estelle Gayle de- 
liver— 

s * * * * * 
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[306] 

Q. (Continuing) —Estelle Gayle deliver any mes- 
sage of any kind concerning the Union to Mary Akey? 
A. No, sir. 

* * & = s = 

Q. (By Mr. Price) Now, state whether or not you 
were present with Mary Akey at a time when Estelle 
Gayle said to Mary Akey— 

= * * * * * 

Q. (Continuing) —that Bill Finnell had said that 
up until this point people who had been for the union 
it was all right, but past that point, anyone who was 
active in the union would be fired for that activity? 


* * 


A. No, I didn’t. 
* * * * * * 
MR. PRICE: I would like to clear up the answer so 
the record is clear, Mrs. Keesee. 
Q. (By Mr. Price) Is your answer indicating that 
you were present when such a conversation took place, 
or that you were not present? 


* * * * * 
THE WITNESS: I was not present. 

s * * = * * 
TRIAL EXAMINER: Did yow ever hear such a re- 


mark made? 
THE WITNESS: I did not. 
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[309] 


Q. (By Mr. Price) Now, Mrs. Keesee, were you 
present at a conversation held in the winter of 1958 
and the first part of 1959, in the ladies’ restroom, the 
new restroom at the plant, where a discussion was be- 
ing conducted between yourself, Hazel Whitt and 
Mary Akey, concerning the temperature in the rest- 
room? A. No. 

* aK * * * * 

Q. All right. Were you present at any time when 
Mary Akey said that there was ice on the restroom 
floor? A. No. 

Q. I will ask you, state whether or not you have 
ever seen ice on the restroom floor at Walls’ Manufac- 
turing Company? A. No, sir. 

Q. It is your testimony that you were not present 
when Hazel Whitt and Mary Akey were engaging in 
any conversation concerning the temperatures in the 
restroom? A. I was not. 


* 7” ” 


[310] 


* * a * 
CROSS EXAMINATION 


* * * * 


[311] 


* * * * * * 


Q. Well, had you heard complaints when you were 
in the restroom, had you ever heard any complaints 
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when you were in the restroom, that is, the new rest- 
room, that it was too cold in there? A. No. 

Q. You never heard anybody. Did you ever see any 
body look like they were cold, shivver, or reach for a 
coat when they went in there? A. No. 


[312] 


* * * * * * 


Q. (By Mr. Eckhardt) Did you ever see the window 
in the new restroom open between January 1st — 
pardon me, between November 1st of ’58 and January 
15, of 59, did you ever see the window open during 
that period? A. No, I didn’t. 

Q. Was it closed during that period? A. Yes, sir. 


* * * * * * 


323] 


* * 


LOCKIE MAE KING, 
a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 


* * * * * * 


Q. All right. Now, Lockie Mae, how long have you 
worked for the company? A. I have worked for the 
company eight years. 

Q. Now, what is your job there? A. Janitor, or 
janitress, whichever you say- 


* m * 


Q. All right. Now, do you recall back in July and 
August when the company built a new restroom on the 
sewing floor? A. Yes, sir. 

Q. All right. Now, after that restroom, the new 
restroom was built, tell us what your job was, just as 
you did it every day that you went to work. A. After 
the new restroom was built, it was my job to clean 
it, to sweep it, clean it, I mean clean the commodes, the 
basins and empty the trashcans and mop it, as I did 
the old one, the one they already had, and that was 
every day. 


* 


Q. (By Mr. Price) Just tell us the routine. Continue 
where you were going to tell me what you did toward 
cleaning the restroom. A. Well, I have a disinfectant 
they keep there. The company keeps it by the 5-gallon 
can. I use Comet. 


Q. Comet is a cleaning compound? A. Quick- 
cleaning powder. I scrub my basins with that. Some- 
times I use it in a commode and then the mornings I 
don’t use that, I use disinfectant. 

I mop my floors, sweep my floors, empty my waste- 
basket, and, if there’s towels, paper towels, used paper 
towels, put paper towels in, see that I have plenty of 
tissue and plenty of soap. We have a soap dispenser 
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that we use, see that the soap is in there. 
Q. That is a daily occurrence? A. That's daily. 


* * 


Q. (By Mr. Price) Now, after you finsh doing this 
cleaning work, the mopping, sweeping, disinfecting 
and scrubbing the commodes, do you move on to some 
other portion of the factory and clean there? A. Ido. 

Q. All right. Now, let’s, without going into what 

you do after that, do you get back to the new restroom 
during your routine? A. I do. 
* Q. What do you do in the new restroom later in the 
day, and tell me about when it was. A. Well, as I 
say, usually after our rest period, we have a rest 
period from 10:00 until 10:25, I will go back and 
check to see if I need tissues or towels or so forth, 
and sweep up. 


[328] 

If it is necessary, I will sweep them up, empty my 
trash baskets again and put them in a big barrel that 
Mr. Brown, the other man that work there, empty 
each day. 

Q. Now, these trash baskets that you have reference 
to, are they covered receptacles? A. They are metal 
step-on trash cans with tops, with covers. 

Q. There’s one in each stall? A. There’s one in 
each stall. 

Q. I see. You dump them into a big box? A. I 
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[329] 


have a plastic, big plastic wastebasket I dump them 
into. 

Q. Then what do you do with them? A. Then I 
take this big waste basket I carry around by the eleva- 
tor, empty it into a big barrel. 

Q. Do you know what happens to it after, from 
then on? A. Mr. Brown carries it down on the eleva- 
tor and carries it out. 

Q. This is every day? A. This is every day. 

Q. And any other time during the day do you do 
anything about that restroom? A. Well, I do any- 
thing about it, if it is necessary. I mean, if it becomes 
necessary to go in there and mop over again after my 
regular morning routine, I will do it. If there is water 
spilled or anything like that, I will do it. 


[329] 


Q. Am I to understand, Lockie Mae, you more or 
less keep your eye on the restroom during the day? A. 
I do that as one of my main jobs there. That’s what I 
am told to do. 

Q. Now, Lockie Mae, you have been talking about 
a period of time after the new restroom was built, 
isn’t that right? A. Yes, sir, that’s what you were 
asking me. 

Q. That’s correct. All right. 


Now, prior to that, prior to the new restroom being 
built, did you go through the same routine with respect 
to the commodes or not? A. Yes, sir. 

Q. All right. 

Now, Lockie Mae, you are in the restroom every 
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day, that’s your testimony, you go through that rou- 
tine every day? A. Yes. 

Q. Has there ever been as much as two or three 
days pass that you did not perform that routine? A. 
Not ever. 

Q. At any time while you were in the restroom, did 
you see ice on the restroom floor? A. No, sir. 

MR. PRICE: That’s all I have for this witness. 

TRIAL EXAMINER: Is there a ventilator in the 
new restroom? 


[330] 


THE WITNESS: Yes, sir, there is a ventilator. I 
didn’t know what it was. There’s one in there. I didn’t 
know what it was for. 

TRIAL EXAMINER: Where is it located? 

THE WITNESS: It is in the ceiling of the restroom. 

TRIAL EXAMINER: Has it been there ever since 
the new restroom was built? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Is there a window in the new 
restroom? 

THE WITNESS: Yes, sir, and a fan in it. 

TRIAL EXAMINER: Is there a ventilator or a 
window in the old restroom? 

THE WITNESS: There are windows in the old 
restroom, and also a fan in there. 

* * oe * * * 
CROSS EXAMINATION 

Q. (By Mr. Eckhardt) Lockie Mae, could you tell 

us from November 19—well, no, I will go back from— 
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since the new restroom was built up until January 15, 
of ’59, how many days a week did you work? 


s 2 s 2 s 
[331] 
A. Five days a week. 


* 2 = = * a 
Q. (By Mr. Eckhardt) How many days, how many 
hours a day did you work during that period? A. I 
worked from 6:30 in the morning until 1:15 in the 
afternoon. 


Q. Did you work every day? A. I worked every 
day. I worked five days a week. 


= = * s 


CLARA NICKELL, 


2 witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 
Q. (By Mr. Price) What is your name, please? A. 
Mrs. Clara Nickell. 


Q. Where do you work? A. Walls’ Manufacturing 
Company. 
Q. What is your job? A. Supervisor. 


s 2 ood = a 


ca * * = * s 


Q. * * * Now, have you ever seen any one at any 
time, any employee at Walls’, at any time between No- 
vember 1957 and January 15, 1959, sign a union card? 
A. No. 

Q. Have you ever seen Mary Akey standing with 
Moczell Williams and Pauline Lyons on a parking lot 
near the Walls’ Manufacturing Company, engaged in 
conversation? A. No. 

Q. All right. 

I will ask you if you have ever seen Mozell Williams 
sign any kind of a card that you can recall? A. No. 

Q. I will ask you, did you see Mozell Williams sign 
aunion card? A. No. 

Q. Did you see Mozell Williams sign a card in the 
presence of Mary Akey? A. No. 

Q. Or Marie Mullens? 


[337] 
A. No. 

Q. Now, your answer no has to do with any time 
between the period of November 1957 and January 15, 
1959, is that correct? A. That’s right. 

Q. All right. Now, Clara, you were Mary Akey’s 
supervisor, weren’t you, when she worked there? A. 
Yes, sir. 

Q. Were you present in the office at the time that 
she was discharged? <A. Yes. 

Q. Would you relate for the Examiner, please, what 
was said by those present at the time of that incident? 
A. Yes, sir. 


180 
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Bill called Mary and myself and Hazel Whitt in his 
office after the bell rang and he told Mary that he was 
going to let her go, that she was unhappy with her job 
there, with her sanitary conditions and her working 
facilities didn’t suit her and that he was going to let 
her go and she said, “Well, do you mean that I am 
being fired?” 

And he said, “Yes.” And she said, “Well, just why 
am I being fired?” and he said, “Well, that’s just like 
I told you, you are not satisfied with our working con- 
ditions, and that you wrote a letter to the Health De- 
partment in which you told things that was not true.” 

She said, “Well,” said— 


[338] 


He told her he was going to fire her. She said, “Well, 
if you think you can do it” and she said, “Well, I have 
done it” and he just took her checks and handed them 
to her, so she said, “Well, about this letter, you wasn’t 
supposed to know about this letter. It was supposed 
to be confidential.” 

Bill said, “Well, you did write it, didn’t you?” she 
said, “Yes, I did and I don’t deny writing it, and,” 
said, “there was others that wanted me to write it but 
then they wouldn’t sign it.” She said she was the only 
one that had enough nerve to sign it. 

Bill said, “Well, I just wanted to hear you say that 
you had signed it”, and then she said, asked something 
about her profit-sharing money. 


* = aR 
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Q. Now, I want to ask you, if you will, I want to 
give you a document which I am going to mark Re- 
spondent’s Exhibit No. 2, and ask you, do you know 
what this is? 

(Thereupon, the document above referred to was 
marked Respondent’s Exhibit No. 2, for identifi- 
cation.) 


A. That’s my time card. 

Q. All right. Would you note, is it the time card 
covering the period about which you have been testi- 
fying here, that was January 14? A. January 16 
ending—week ending January 16. 

Q. Now, the date Mary was fired was included in 
this? A. Yes. 

Q. Do you know what date it was, by any chance? 


[341] 


A. The 14th. 

Q. January 14th. 

Now, if you will, please, I would like for you to take 
the time card and note on there what time you left 
the factory that day. 


= * * * * * 


A. Wednesday, 4:48. 

TRIAL EXAMINER: May I ask again, just to be 
certain, the day on which Mary Akey was discharged, 
it is your opinion, looking at your time card which 
covered that particular day, that you clocked out at 
4:48? 

THE WITNESS: 4:48 on Wednesday, the day she 
was fired. 


* s * = * * 


Q. (By Mr. Price) Clara, about how long does it 
take the line to leave the factory? A. Seven minutes. 
Q. Is that pretty routine? A. Yes, sir. 


* s = * ® z 


TRIAL EXAMINER: Did I understand, Mrs. 
Nickell, from your testimony that the conversation 
between Mr. Finnell and Mrs. Akey begain after the 
line had cleared out. 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: And your regular quitting 
time is what time? 

THE WITNESS: Four thirty. 

TRIAL EXAMINER: So then, is it correct to say 
that the conversation on January 14, 1959, on the oc- 
casion in which Mary Akey was informed that she 
was to be discharged began at approximately 4:37? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: And you stayed for the en- 
tire conversation? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: And there after, you con- 
versed with Mrs. Whitt for a few moments? 

THE WITNESS: Two or three minutes. 


[343] 


TRIAL EXAMINER: And you punched out at 
4:48? 
THE WITNESS: Yes, sir. 


= * * 
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Q. (By Mr. Price) Now, Clara, did you say any- 
thing during that conversation? A. I did not. 

Q. You stood mute at all times, is that right? A. 
At all times. 

Q. Did Bill Finnell try to get you in any way to 
say something to Mary Akey? A. No. 

Q. Do you have occasion to go in the restroom, the 
new restroom, every day? A. Yes. 

Q. Have you at any time ever seen ice on the rest- 
room floor? 


* * 


Q. (By Mr. Price) State whether or not Bill Fin- 
nell said to Mary Akey during this conversation with 
respect to the union: “I don’t intend to be bothered 
with that union mess hanging around down here any 
more”? 


[347] 
A. He did not. 


* * = * * 


CROSS EXAMINATION 
Q. (By Mr. Eckhardt) Mrs. Nickell, now will you 
tell us exactly what happened on January 14, in a con- 
versation that you heard at the time Mary Akey was 
discharged? A. Well, I went in the office and Mary 
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and Hazel and myself and Bill was in there and Bill 
told her that he was going to let her go, that she wasn’t 
happy working there, that our sanitary conditions and 
our working conditions didn’t suit her and that he 
was going to let her go and she said, “Does that mean 
I am being fired?” 

And he said, “Yes,” and she said, “Just why am I 
being fired?” 

And he said, “Well, for the reasons I told you and 
you wrote a letter to Austin in which you told things 
that weren’t true and we are just going to let you go.” 

And she said, “Well, that’s all right, if you think 
you can do it.” 

And he said, “Well, I have.” and he just handed her 
checks and she said, “Well, you wasn’t supposed to 
know about the letter”, and Bill said, “Well, you 
did write it, didn’t you?” 


[348] 


She said, “Yes, I did,” and said, “I don’t deny writ- 
ing it,” but said, “but there was other girls wanted me 
to write it, but when we wrote it,” that she was the 
only one that had nerve enough to sign it and so Bill 
said, “Well, I just wanted to hear you say that you 
wrote it.” 


* 


[351] 


* * * * * * 


Q. * * * Between November of ’57 and January of 
’59, did you ever see the window open in the restroom, 
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in the new restroom? A. Well, I’m not sure. We can 
open it and shut it any time we want to. That’s our 
privilege. I am not sure if it was open or shut, but it 
can be open and it can be closed. 

Q. You mean it is working, is that what you mean; 
the window is in working operation, is that what you 
mean? A. Yes. 

Q. Is there a heater in this new restroom? A. No. 

Q. How is it heated? A. Well, we have heaters, 
ceiling heaters, and it puts the heat all over the build- 
ing. 

Q. I see. 

How did the heat get into this restroom? A. Well, 
through the door. 


[352] 


Q. Is the door customarily kept closed? A. Well, 
the door is vented. 

Q. The door has a vent on it, is that what you are 
testifying? A. Yes. 

Q. Where is that vent located? A. The door is 
slatted. 


7 


HAZEL WHITT, 
a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 
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[354] 
DIRECT EXAMINATION 


” * * * * * 


Q. Did you and Mary Akey ever have any conversa- 
tion between November 1957 and January 15, 1959, 
where the subject of complaints about the restroom 
was raised? A. No. 

Q. Did you ever have any conversation with Mary 
Akey concerning one Scotty, or Mrs. LeDanois’ com- 
plaints about the restroom? A. No. 

Q. Did you ever talk to Mary Akey concerning the 
restroom 


[355] 


facilities that you recall? A. No. 

Q. Did Mary Akey ever raise the question of the 
restroom facilities in any way to you? A. Not that 
I recall. 

Q. State whether or not you recall, or state whether 
or not if a conversation was held between you and 
Mary Akey in which you said that Scotty had said that 
Scotty wished Dr. Yater could come up and see what 
the conditions at the plant were? A. No. 


[356] 


Q. Did Mary Akey and you ever have a conversa- 
tion in which you said to Mary Akey that Walter Pou 
had said that all he could do was to report the rest- 
rooms and that if nothing was done, the women could 
get together and do something themselves? 
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TRIAL EXAMINER: Now, just a minute. 
MR. ECKHARDT: Objection. 


* * 


Q. Did you ever engage in a conversation with 
Mary Akey during which you said that Walter Pou 
had said that all Walter could do would be to report 
the restroom and, if nothing was done, the women 
could get together and do something themselves? A. 
I did not. 

Q. All right, Now, did you — were you present in 
the new ladies’ restroom in January 1959, when a 
conversation was held between yourself, Nell Keesee 


and Mary Akey, concerning the temperatures in the 
restroom? A. No. 


Q. Did you ever tell Mary Akey or Nell Keesee, or 
both, that the temperatures and the low temperatures 
or the coldness in the restrooms should be reported and 
something done about it? A. No. 

Q. Now, did you ever engage in a conversation at 
any time in which Mary Akey said to you that the 
temperature in the restroom, the new restroom, was 
below freezing? A. No. 

Q. Have you ever seen ice on the restroom floor? 


[358] 


A. I have not. 
Q. Now, that’s the new restroom or— A. That’s 
any restroom. I am in both of them every day. 
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Q. Have you ever said to any person that the rest- 
rooms were cold at the plant? A. I am sure I have, 
because they have been. 

Q. All right. Now, Hazel, were you present at the 
time that Mary Akey was discharged from the com- 
pany? A. Yes, I was. 

Q. Could you tell me about what date that was? A. 
January 14, 1959. 

Q. All right. Now, would you know whether that 
was a Wednesday or— A. Wednesday. 

Q. Now, just relate for the Examiner, please, what 
was said and what happened on that day. State who 
was present, what was said, and if anything was done, 
what was done, as near as you can recall. A. Well, 
Bill asked me to come to his office about quitting time 
and I did and he had Clara Nickell and Mary Akey 
there and he told Mary Akey to go back to her machine 
and get her personal belongings and she did, came back 
and he asked her to sit down and then he told her that 
he thought, since she couldn’t be satisfied there, that 
she had better try to find her a job somewhere else and 
she said, “Does this mean that I am fired?” 


359] 


And he said, “It means exactly that,” and he handed 
her her checks and then she said, “Well, tell me why I 
am being fired.” 

And he told her, said, “Well, as I stated before, we 
just can’t satisfy you. Our working conditions and our 
sanitary facilities have been approved by the Health 
Board.” Bill said, “You have written to Austin com- 
plaining, telling some things that were untrue,” and 
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she said, “Well, you weren’t supposed to know, see that 
letter. It’s supposed to have been kept confidential.” 


* * * * * * 


[360] 


* * * * * * 


Q. All right. I am going to show you a document 
marked for identification as Respondent’s Exhibit No. 
3. I will ask you, do you recognize this document? 


(Thereupon, the document above referred to was 
marked Respondent’s Exhibit No. 3, for identifi- 
cation.) 


A. It is my time card. 
Q. Well, your time card for what date? A. For 


the week ending January 16, 1959. 
Q. All right. Now, would the date Mary Akey was 
discharged appear on that time card? 


[361] 


A. It would. 


* * * * * * 

Q. (By Mr. Price) Now, I will ask you to look at 
the time card and tell me what time you punched out 
on the day Mary Akey was fired. A. I punched out 
at 4:48. 

Q. All right. Was Clara Nickell with you when you 
punched out? A. She was. 


* * * 
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[363] 


CROSS EXAMINATION 

Q. (By Mr. Eckhardt) Now, Mrs. Whitt, you said 
you were present at a conversation wherein Mr. Fin- 
nell terminated the employment of Mary Akey, is that 
correct? A. That’s correct. 

Q. Do you customarily attend discussions when Mr. 
Finnell discharges employees? A. No, not custom- 
arily. 

Q. Was it explained to you by Mr. Finnell why your 
attendance was necessary or required? A. No, but 
he just asked me to come to his office. 

Q. Did he ever tell you why he called you in? A. 
He told me he was going to let her go, yes. 

Q. Did he tell you that before he called her in? A. 
Yes, he told me that earlier in the day. 

Q. He told you earlier in the day he was going to 
let her go? A. Yes. 

Q. Did he say why? 


[364] 


A. He showed me this letter and told me she just 
couldn’t be satisfied here and there wasn’t any use in 
continuing her employment. 

Q. Let me see. What letter was that, could you tell 
us. A. The letter to the Board of Health, stating that 
the restroom conditions hadn’t been corrected. 


* = * * * * 


Q. I see. This is the January 6th Letter? A. Yes. 
Q. What did he say at that time to you about this 
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letter? A. Well, as I said before, he just showed me 
the letter and 


[365] 


told me that he had received that letter and that we 
had done all we could to improve sanitary conditions 
and she wasn’t satisfied. He thought we just as well 
to let her go. 


* ae 


Q. Would you be comfortable dressed as you are 
now if you were in the restroom between January Ist 
of ’59 and January 15 of ’59? 


* * * * * * 


A. No longer than I stayed in there, I would. 

Q. Do you know if the window was ever open in the 
restroom between November of ’58 and January 15, 
of 59? A. No, I don’t know. It could have been. 

I didn’t open it and I didn’t shut it. I didn’t tend to 
that. 

Q. Did you go in there daily? A. Uh-huh. 

Q. Did you ever see it open? A. Well, I don’t— 

I didn’t look to see if it is open. You know there’s a 
fan in front of it, a big window fan. 

Q. This is the new restroom I am referring to. 


[368] 


A. This is the new restroom. 
TRIAL EXAMINER: Mrs. Whitt, is the window 
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that’s in the new restroom located at about shoulder 
height? 

THE WITNESS: I would say the bottom of it is 
about this high (indicating). 

TRIAL EXAMINER: Let the record reflect that 
the witness is indicating at a point about six inches 
below her shoulders. 

Now, let me ask you this, if the window had been 
open at some time and you were cold, it would have 
been easy for you to have closed the window? 

THE WITNESS: Yes, it would. 

Q. (By Mr. Eckhardt) Did you ever hear anybody 
comment with respect to the cold restroom? A. Oh, 
yes, I am sure I have. 

Q. Many times. A. I imagine so. I said it was cold 
myself occasionally. 

Q. Did you ever hear them comment about it being 


cold, say more than one person? 
MR. PRICE: At a time, or what do you mean more 
than— 


THE WITNESS: More than one person, but not— 

Q. (By Mr. Eckhardt) Did you ever hear several 
comment about it being cold while you were in there? 

A. No, I don’t—You mean a group? 

Q. Well, I don’t know about a group. I am just talk- 
ing about several people. Were there ever more than 
one in there at a 


[369] 


time? A. Sometimes two or three. 
Q. When there were two or three, when there was 
more than onc in there, did you ever hear them com- 
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menting about it being cold? A. I imagine I did. I 
don’t recall any specific incidents. Most people talked 
about it being cold when they were together. 


* * * = * * 


Q. What would they say, what comments did they 
have about it being cold? A. Oh, it’s cold in here this 
morning. Usually that’s the extent of it. 

Q. They would say that to you? A. Not to any— 
not especially to me. I would say that, even, maybe. 


Q. Did any of them ever look at you when they were 
saying this? A. I don’t know. I imagine — I don’t 
recall anybody specifically looking at me and saying 
that, no. 

Q. But they said it in your presence? A. I am 
sure. 

Q. Between November ’58 and January 14 of 1959, 
did this occur? 


[370] 


A. Probably. 
I never did wear my sweater, even in the restroom. 


Q. ** * 

Do you recall any other complaints about the rest- 
room back as early as May of ’58? A. Oh, about the 
only thing, let’s see—May of ’58 would have been be- 
fore we got the new one built and the old one, you 
know, wasn’t quite enough space in there. Usually 
there wasn’t enough space in there. Maybe you would 
have to go and go back. 


* * * 
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[373] 


* * * = * * 


Q. (By Mr. Eckhardt) Did you ever see people lin- 
ing up at the wash basin before the new facility was 
constructed? A. No, not necessarily lining up. Maybe 
they would wait and be talking, gossiping while they— 

Q. Was there always plenty of wash basin space 
before the new restroom? A. No. 

Q. There wasn’t? A. No. 


[374] 


= a a * * 


Q. (By Mr. Eckhardt) Did you ever see a commode 
overflow while you were working there? A. I didn’t 
see it overflow, but I know they have. 

Q. Did you ever see water on the floor in the rest- 
room? A. Yes. 

Q. At any time during, from May of ’58 to January 
15 of 759? A. Probably. 

Q. Did you ever hear anybody object about that? 
A. I have even gone and asked the mechanic to see 
about what was causing it myself. 

Q. Did you ever hear anybody complain about that 
condition? A. Not necessarily complain, just report 
it. 

Q. Report it? A. Yes, come and tell me it was 
overflowing and I would go tell Bobby and he would 
go see what could be done about it. 

Q. Did more than one person do that, come to you 
about that? A. Oh, yes. 
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Q. About how many times did that happen, say 
from May of ’58 to January 15, 1959? A. Probably 
not more than once or twice during that period, be- 
cause it hasn’t been over four or five times all the time 
I’ve been there. 


* * 


[376] 


* * = * * * 


Q. (By Mr. Eckhardt) Iit is your testimony that 
there was no hot water in either restroom? A. No, 
there is no hot water. 


Q. It’s only just a regular cold water— A. Room 
temperature. It’s not really cold, because it comes up 
through the heated building, you know, and it is not 
really cold water. 


Q. You mean, the only heat the water would get 
would be by coming through the building? A. That’s 
right. 


Q. Is it your testimony then, that there was no hot 
water in either restroom from as early as May of 758 
to January 15,1959? A. Yes. 


BILL FINNELL, 
a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 
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DIRECT EXAMINATION 

Q. (By Mr. Price) What is your name, please? A. 
Bill Finnell. 

Q. All right, Bill. What is your— 

Do you work at Walls’ Manufacturing Company? 
A. Yes, sir. 

Q. What is your position? A. Vice President in 
charge of production. 


* * * 


Q. All right. Now, following that notice, did the 
company adopt a policy with respect to the employees 
who wanted to join the union? A. Yes, sir. 

Q. What was the policy? A. The policy was that 
-regardless of what the person, how they chose to go, it 
made no difference with the company. 

In other words, if they were for the union or were 
not, it made no difference with us, so long as they did 
their job like it was supposed to be done. 

Q. All right. 

Now, Bill, was that policy made known to the em- 
ployees? A. It was. 


[381] 


Q. In what ways, if any? A. Well, in the first 
place, I believe when we announced this policy, I be- 
lieve you did it and we had a meeting of everybody 
upstairs, and, well, we called the whole bunch together 
and this was in a statement that you had made to 
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them and Mr. Walls had made a statement too, and I 
think maybe I had a few words. We all discussed the 
thing and let them know that we had no grudges 
against any person that was for the union. 

Q. Was that prior to the election? A. That was 
prior to the election. 

Q. Now, following the election, was any statement 
made with respect to that policy? A. Yes, sir. 

Mr. Walls made a speech in which, that he told 
them that, now this had bearings on their relations, 
to go right on. 

Q. Now what was this? A. This election. 

Q. This election, all right. A. People who were 
members of the union was still members of our organ- 
ization and we expected to keep them as such, so long 
as they did their job as they should. 


* 


* * * 


Q. Following the posting of that notice, has the 
company at any time been charged by the union, or 
any other person or individual with violation of the 
Act other than the Mary Akey case which we are try- 
ing here? A. No, sir. 

Q. All right. Now, Mr. Finnell, I want to call your 
attention 


[383] 


to May or thereabouts in 1958 and ask you, was any- 
thing with respect to this restroom or other facilities 
about the plant brought to your attenion? A. Yes, 


[384] 


sir. 

Q. What was the first such attention drawing mat- 
ter? A. Walter Pou, who was the production man- 
ager at that time, was in the office and this Scotty 
LeDanois was there talking to him. I went in on the 
conversation. 

They were discussing some of the things in the 
restroom. She was telling him some things that they, 
the way they handled certain problems over in Scot- 
land. Well, he questioned her quite at length on this. 

Q. The problem had to do with sanitation, sanitary 
napkins, and disposal of paper and soon? A. That’s 
right. 

Q. All right, go ahead. A. So we actually settled 
down for a pretty good discussion there of things that 
we really needed to do, we saw that we would do to 
straighten up the facilities. 

Q. As a result of the meeting, was anything done? 
A. Yes, sir. 

Q. What was done? A. At the next directors’ 
meeting this was brought up. 

TRIAL EXAMINER: Do you recall when this next 
directors’ meeting occurred? 


* * * * ® * 


THE WITNESS: The first Tuesday of June, I be- 
lieve was the date. Well, I couldn’t be positive. We 
have changed it from Wednesday to Tuesday. We've 
got one boy that’s going to school and we had to juggle 
it, but at any rate it was the first part of the month of 
June when we had the Directors’ Meeting in which we 
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discussed the problems that Scotty had brough to us, 
and after all, we had a pretty large bunch of women 
there, and when a restroom has beein in operation ten 
years, it was needing a remedy, so we discussed the 
thing and we had already left a tap when we built 
the last new building where we could put in another 
restroom and it had been mentioned a time or two 
before, strictly on the idea of saving time from walk- 
ing from one side of the building to the other. 

At that time we didn’t know that we were, had an 
inadequate number of toilets. 

So at that meeting we decided to call a lumber yard 
and get them to find us a carpenter and get us—you 
know it takes a little while to find a carpenter and it 
takes a little time to get estimates on this, that and 
the other. 


Q. (By Mr. Price) Let me interrupt you, Mr. 
Finnell. 

Were notes kept with respect to these directors’ 
meetings? 


[385] 
A. Yes, sure. 


* * * * x * 


Q. I hand you a document which I will mark for 
identification as Respondent’s Exhibit No. 4, and I 
will ask you if you can identify that document, please, 
and ask you to note that there are two sheets in the 
document. 

(Thereupon, the document above referred to was 
marked Respondent’s Exhibit No. 4, for identifi- 
cation.) 
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A. Yes, sir, this is the minutes of our June 4, meeting 
in the general offices. 
TRIAL EXAMINER: What year? 


* * * * * 


THE WITNESS: In 1958 at 7:00 p.m. 


* * * 


Q. All right. Now, after that directors’ meeting, 
what happened with respect to the restroom facilities 
and so on at the plant? A. Well, as soon as it was 
possible, we obtained a carpenter 


[390] 


and built the new restroom and then, after we had it 
completed, we reworked the old one to the extent of 
buying new commodes, for the whole deal. 


[391] 
* * * * * oF 


Q. (By Mr. Price) All right now, with reference to 
the letter written by Mary Akey on July 2, 


* * * * * 


[392] 


* * * * * * 


Q. I will ask you, have you ever seen that letter 
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before today? A. No, sir. 

Q. Did you know by any means that Mary Akey had 
written a letter complaining about the facilities at the 
plant; did you have knowledge that Mary Akey had 
written by any means, by this letter or otherwise? A. 
No, sir, we didn’t know Mary Akey had, no, sir. 


* * * * * * 


[393] 


* = * * * * 


Q. Bill, I now want to call your attention to the day 
Mary Akey was discharged. Do you recall what hap- 
pened that day? A. Yes, sir. 

Q. All right. 

As near as you can recall, relate what happened on 
the incident when she was discharged? A. You mean 
the day she was discharged or what? 

Q. On the day she was discharged, just relate what 
happened in your office having to do with that dis- 
charge. A. Well, I had Hazel Whitt and Clara Nickell 
—Clara Nickell was her immediate supervisor and 
Hazel Whitt is over all the floor—I had the two of 
them in the office at the same time. I called Mary in 
and I had let time slip up on me a little while and 
it was two minutes before the bell and I sent her back 
to 


[394] 


get her—told her to go gather up her belongings and 
stop at the office on the way out, so by the time she 
got back, I believe Hazel was already in the office and, 
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well, the line was checking out at that time, so I asked 
Mary to have a seat and wait until the whole bunch 
got out because I didn’t want to start any unpleasant- 
ness with the bunch checking out right by us, so then 
Nick came in at the end of the line, so I told Mrs. Akey 
that we, it looked like, was going to have to let her go 
because aparently she wasn’t satisfied with our work- 
ing conditions and especially our sanitary conditions 
and I thought it best for everybody concerned if she 
would hunt her a job elsewhere. 


* * * * * * 


TRIAL EXAMINER: What did she say after you 
told her that? A. Well, she says, “Does this mean I 
am fired?” 

And I said, “Yes, that’s exactly what I do mean” 
and I gave her her checks because I had had her checks 
made out. I handed her her checks across the table and 
she said, “Well, just why am I being fired?” 

So I told her that apparently she wasn’t satisfied 
with our facilities and it didn’t look like she was ever 
going to be and she had written a letter to the Health 
Department in Austin in which she had made some 


[395] 


statements that were certainly not true and we just 
couldn’t stand for that kind of business at all. 


So she said, “Well,” says, “that’s all right, if you 
think you can.” 

So I told her, “Well, as far as I was concerned, I 
had already attended to the problem.” 

The she mentioned the fact that the letter was sup- 
posed to have been kept confidential. “Well,” I said, 
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“well, you did write the letter, though, didn’t you?” 

She said, yes, she wrote it and said, she was writing 
it for a bunch of other people. Well, I asked her who 
was the other people and I never could get a name. She 
said there was a bunch of them, but she was the only 
one that had nerve enough to sign her name to it and 
I tried to get her to just name one of them and she 
wouldn’t name any name at all, so then she asked 
about a piece of paper of some kind to carry to the 
unemployment, so I took her termination slip out of 
my desk and showed it to her. I asked, “Is this what 
you are talking about?” 

She says, “Yes,” and I explained to her that it 
wasn’t necessary for her to have one of those copies, 
that the only reason why I made them out was for 
one to go in her file and one to be sent to the profit- 
sharing plan, so I explained to her that it wasn’t nec- 
essary for her to carry anything with her to the 
unemployment office. 

So, well, she got up and started out. She got to the 


[396] 


door. She turned around and said, “I guess you know 
that the union men are in town, don’t you?” 

I said, “No, I didn’t know they were here and it 
doesn’t worry me in the least where the men are”, so 
she left. 

Q. All right. Now, did Clara say anything while 
that conversation was going on? A. I don’t recall 
that Clara opened her mouth the whole time. 

Q. Did Hazel Whitt say anything? A. Yes, I be- 
lieve there was—now, when I mentioned the profit- 
sharing plan to her, I believe she asked about her 
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profit-sharing deal, would she get her money, and I 
believe Hazel spoke up at that time and told her that 
would have to go through the routine channels, that it 
would take some little time. See, Hazel is the member 
of the Board that takes care of that profit-sharing. 

Q. Now, Bill, did she get her profit-sharing money? 
A. Yes, sir. She at that time, John, as I remember, 
was 50 percent vested. 

Q. Well, she got her profit sharing money? A. 
That’s right, she got all she was entitled to. 

Q. Now, I am going to hand you a document which 
I am marking Respondent’s Exhibit No. 5, and I will 
ask you if you can identify the document. 


[397] 


(Thereupon, the document above referred to was 
marked Respondent’s Exhibit No. 5, for identifi- 
cation.) 
A. Yes, sir. That is Mary’s card that I picked up the 
day before I let her go, took it down and had the girl 
figure up her pay check on it and had her make out 
the check through quitting time that afternoon. 

Q. You say you picked it up what day? A. I 
picked it up Wednesday, the day I let her go. Some- 
time in the afternoon I think I picked it up. 

MR. PRICE: I would like to offer at this time Re- 
spondent’s Exhibit No. 5. 

* * * 


* * * 


TRIAL EXAMINER: There being no objection, Re- 
spondent’s Exhibit No. 5 shall be received. 
(The document heretofore marked Respondent’s 
Exhibit No. 5, for identification, was received in 
evidence.) 
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Q. (By Mr. Price) Now, Mr. Finnell, does the card 
reflect that Mary Akey punched in on the day she was 
discharged or not? A. Yes. 


* = * 


[398] 


* * * ca = * 


Q. (By Mr. Price) Does it indicate whether she 
punched out? A. No, she did not punch out. 

* * * ae * * 

Q. (By Mr. Price) Mr. Finnell, during your conver- 
sation, was anything else said about the union other 
than what you have testified to? A. Nothing, only 
what I have just mentioned. 


* 


* 


Q. (By Mr. Price) Mr. Finnell, during that con- 
versation between you and Mary Akey on the time of 
her discharge, state whether or not you said at any 
time: “I will tell you now, I don’t intend to be bothered 
with that union mess hanging around down here any 
more’? 


[400] 
A. No, sir. 


Q. Now, Mr. Finnell, did you tell at any time Es- 
telle Gayle to go to Mary Akey or any other employee 
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with a message that the company would overlook the 
union activities up until now, but that anyone that 
began it again would be fired? A. No, sir, I didn’t, 
and if I should hear one of my— 


* = * * * * 


Q. Now, after the election in 1957, were you aware 
of Mary Akey’s being active in the union at any time 
between the election and January 15? A. Well, I 
actually wasn’t aware that anybody was working dur- 
ing that period. 


* * 


[401] 


* * * * * * 


TRIAL EXAMINER: Were you aware, Mr. Finnell, 
that there were a large number of employees that were 
dissatisfied with the restroom facilities? 

THE WITNESS: No, sir, I was not. In fact, this 
thing that Scotty brought up was the first time it had 
been brought to my attention. 


* * * * * * 


TRIAL EXAMINER: I’m talking specifically about 
the condition of the restroom. How many employees 
ever brought to your attention that or any other mem- 
ber of management that the facilities in the restroom 
were not in keeping with normal conditions and nor- 
mal sanitary conditions? 


* * * 


[402] 
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THE WITNESS: Well, to my own knowledge, this 
one complaint from Scotty was the only one I am 
familiar with. 

TRIAL EXAMINER: At the time Scotty brought 
the complaint, did she indicate to you that she was 
representing any other group of employees? 

THE WITNESS: No, sir, she did not. 

Q. (By Mr. Price) Now, Mr. Finnell, did Mary 
Akey’s union activity bear in any way in any manner 
on your decision to discharge Mary Akey? A. No, 


= * * * * x 


[405] 


= * * * * * 


Q. (By Mr. Price) Mr. Finnell, why did you dis- 
charge Mary Akey? <A. Because she wrote some 
letters, wrote a letter and told some, shall I say, lies— 
things that were not so, to the Health Department, 
which was very embarrassing to our company. 


* * * * * * 


TRIAL EXAMINER: Now, did you have any 
knowledge of Mary Akey being active for the union 
after the election of November 1957? 

- THE WITNESS: No, sir, I did not. 

Q. (By Mr. Price) Did you have any knowledge of 
Mary Akey’s acting together with someone else in 
writing this letter? A. No, sir. 

Q. All right. The letter that you had, had one name 
at the bottom, is that correct? A. That’s all. 

Q. And it was Mary Akey? Yes, sir. 


* = x * * 


[406, 409, 416] 


CROSS EXAMINATION 
Q. (By Mr. Eckhardt) 


* * 


Q. Do you customarily have two people present 
when you lay somebody off? A. No, sir. 

Q. Why did you this time? A. Because Hazel had 
just took a new job, her new responsibility, shall we 
say, so she had an interest in this thing, too. 

Q. So this was the first time, then, that you had 
laid somebody off in the presence of two witnesses, is 


that right? A. That’s right. 


* = x 


[416] 


= * * * * * 


Q. (By Mr. Richards) Is it correct, as I understand 
it, Mr. Finnell, that there is no separate lunchroom for 
the employees there on the premises, that is one that 
is partitioned off or walled off? A. Yes, sir, it is 
correct. 


* * * * * * 


REDIRECT EXAMINATION 
Q. (By Mr. Price) Mr. Finnell, I am going to show 
you 2 copy of GC-5 and I wil ask you to look at it. 
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[417] 


If you will note the second paragraph it says: “I 
believe that Walls’ have had ample time to make an 
effort to correct the unsanitary conditions now exist- 
ing in this establishment. However, little has been 
done in that direction.” 

Do you consider that a truthful or untruthful state- 
ment? A. That is strictly an untruthful statement. 

Q. Now, referring next to the next paragraph, it 
says: “Walls’ only action was to build a toilet.” 

Is that a correct statement? A. No, sir. 

Q. It says: “There are no heating facilities in the 
toilet, and recently the temperature was below freez- 
ing in this toilet.” 

Now, looking at that statement, it consists of two 
parts. Let’s take them one at a time, the first half 
with respect to there are no heating facilities in the 
toilet. 

I will ask you, is that a correct statement? A. The 
facility itself, I mean the heating unit, no, sir, there 
is no heating thing in it, but the restroom is provided 
with heat, so it is not a correct statement. 

Q. Well, explain the manner in which the restroom 
is heated. A. It is heated the same way my office is, 
if I may say so. 

Q. How is that? A. We have overhead ceiling 
heaters that’s to heat the whole area, circulate. 

Q. Incidentally, the area you have reference to is 
what in 


[418] 


this case? A. Inside the brick wall there is a twelve 
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inch brick wall all the way around the outside. 

Q. On any particular floor? A. Including all the 
restrooms we have been discussing. 

Q. The area that you have reference to, does it in- 
clude one particular floor or the whole building or 
what do you have reference to? A. Actually we have 
the overhead heaters in both downstairs and up. 

Q. Now is this— 

Where these women work and the restroom we are 
talking about, is it on the second floor or first floor? 
A. On the second floor. 

Q. All right. Now go ahead and explain the heating 
system on the second floor. A. The heating system is 
the overhead ceiling heaters that circulate hot air 
through the building all over. 

Q. Is there any means of moving the air through 


the restroom on the second floor? A. Of moving the 
air? 

Q. Yes. A. The new restroom has two doors. One 
there is a little partition between the men’s and the 
ladies’ and over the top there is an opening and both 
doors of the restroom are louvred 


[419] 


The whole door is louvered, much as you see right up 
here (indicating). 

Q. The witness has indicated a louver on the wall 
of the courtroom. Now that’s fine. 

Now we have found out that the doors are louvered. 

The question is, what would be the route of the air 
through the restroom on the second floor? 

Let me aks you this, is there a vent in the ceiling of 
the restroom of the second floor? A. Yes, sir. 
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Q. What is the purpose of the vent? A. To take 
air out up through the attic. 

MR. RICHARDS: That testimony is limited to the 
new restroom, is that correct? 

MR. PRICE: Yes, that is correct. I don’t know 
about the other. I am just asking about the new rest- 
room. 

Q. (By Mr. Price) Now, with respect to the second 
portion of the second sentence in the third paragraph: 
“Recently the temperature was below freezing in this 
toilet”, state wether or not that is a truthful or un- 
truthful statement. 


* * 
[420] 
A. That is an untruthful statement. 


Q. All right. 

The next paragraph says: “There are no covered 
disposal receptacles for lunch sacks, etcetera.” 

Is that a truthful or untruthful statement? A. 
That is an untruthful statement. 


Q. Upon what do you base that, your opinion that 
that is an untruthful statement? A. Well, I don’t 
know what “etcetera” there she is talking about, but 
I assume it was the sanitary napkins in the restroom. 

Q. All right. 

In other words, lunch sacks and you say “et cetera”? 
A. Now the lunch sacks, we had at one time a whole 
raft of these little garbage cans, you know, with lids 
and the City here objected to us using those things. 
They wanted us to put them in these big drums, so we 
now have to take those things out, the lunch sacks, and 
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keep them from having to walk all over the building. 
The janitor has boxes setting around in the various 
places handy for the operators to get to them and, 
after lunch, he gathers up those things and puts them 
in the barrel and takes them out of the building. 

Q. All right. 

Now, “There is no sanitary place for employees to 
eat their lunch.” 


[421] 


Where do the employees eat their lunch? A. They 
eat their lunch at their machines. 

Q. All right. State whether or not in your opinion 
the machine is a sanitary place in which to eat their 
lunch? A. I can’t think of anything unsanitary 
about it. 

Q. In your opinion, state whether or not that is a 
truthful or untruthful statement? A. That is an un- 
truthful statement. 

Q. All right. “The toilet is cleaned once each week.” 

What is your opinion about that? Is that truthful 
or untruthful? A. That is untruthful. 

Q. State whether or not the toilet is cleaned more 
than once a week? A. The toilet is cleaned every 
day and sometimes twice. 

Q. All right. “No hot water, no dressing rooms.” 

State whether or not that is a truthful or untruthful 
statement? A. That is a truthful statement because 
we do not have any hot water and we—well, we have 
a little outfit in the toilet that’s kind of a lobby like 
deal. It is not exactly a dressing room because we have 
no dressing to do. They come to work in their work 
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clothes and we don’t have filthy work down there. We 
are working on new garments, nothing unsanitary 
about them, nothing that’s dirty about them. They 
wear the same clothes to 


[422] 


work that they wear to—I mean, they wear the same 
clothes while they are working as they wear back and 
forth. 

Q. All right. 

Now, the next paragraph states: “There approxi- 
mately 200 females working in this plant.” Is that 
correct or incorrect? A. No, there’s not that many 
females working there. 

Q. Well, she says approximately. State whether or 
not— A. Well, that’s close enough, we would say. 


* * * * * * 


[423] 


* * * * 


RECROSS EXAMINATION 

Q. (By Mr. Eckhardt) Now, in discharging Mary 
Akey, you did discharge her because of the letters she 
wrote, isn’t that correct? A. Well, that signified the 
fact that she was unhappy with our — 

Q. Is that correct, you discharged her because of 
the letters she wrote? A. Yes. 

Q. And you testified that you didn’t know who the 
author of the first letter was definitely? A. That’s 
right. 

* * * * * * 


MR. ECKHARDT: Well, the time you let her go, 
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yes, did you know who wrote the first letter? 
THE WITNESS: Yes, sir. 


[424] 
FURTHER REDIRECT EXAMINATION 


s * 


Q. (By Mr. Price) Now, Mr. Finnell, if you recall, 
I showed you an exhibit of a letter signed by Mary 
Akey and dated July 2, is that correct? A. Yes, sir. 

Q. Now, is it your testimony that you had seen that 
letter before today or not? A. No, sir. 

Q. ** * 

Let me ask you this, when did you first find out 
that Mary Akey had written the second letter, the 
letter of January 6th? A. On January 12th, the 
afternoon that the doctor came down to make his in- 
spection. 

Q. Now at that time did you become aware of the 
fact Mary Akey had written the first letter, the July 
2 letter? A. Yes. 


[426] 


Q. Now, at the time on January 12, when you dis- 
covered that Mary Akey had written the first letter 
and the second letter, was that the first time that you 
knew that Mary Akey had written the letter of July 2? 
A. Yes, sir. 


* * * a 2 
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GENERAL COUNSEL EXHIBIT NO. 4 


948 E. Henderson Street 
Cleburne, Texas 
January 6, 1959 


July 2, 1958 


Subject: Health and sanitation conditions—Walls 
Manufacturing Company—Cleburne, Texas 

Dr. Henry Holls, 

Commissioner of Health, 


State Department of Health, 
Austin, Texas 


Dear Dr. Holls: 


With reference to above, I am an employee at Walls 
Mfg. Company, Cleburne, Texas. Walls is a garment 


factory and we have an unhealthful and unsanitary 
condition at this plant. Several employees have re- 
quested that I see what I could do to get some action 
in an effort to remedy this situation. There are ap- 
proximately two hundred employees working in this 
plant comprised mostly of women employees. 


The toilet facilities in this plant are unclean and 
unfit for human use. The intense heat during the 
summer time is unbearable and creates an unhealthy 
condition, there have been several employees who 
blanked out due to this heat. 


The Honorable Ted W. Myatt gave me your address, 
since I was at a loss to know who to turn to with this 
situation. 


I am requesting that you do not reveal my name 
unless it is necessary to do so due to the fact I would 
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undoubtedly suffer reprisal from the Walls Company. 
However, in the event you need any additional infor- 
mation please let me know. 

Will you kindly advise. Best regards, 


/s/ Mary Akey 
Mary Akey. 


GENERAL COUNSEL EXHIBIT NO. 5 


948 E. Henderson Street 
Cleburne, Texas 
January 6, 1959, 
Subject: Sanitary Conditions—Walls Mfg. Co., 
Cleburne, Texas, 


Mr. Martin C. Wukash, P. E. 
Acting Director, 


Division of Occupational Health, 
Department of Health, 
Austin, Texas, 


Dear Sir: 


Your letter of July 16, 1958 in answer to mine in 
regards to above subject. 


I believe that Walls have had ample time to make 
an effort to correct the unsanitary conditions now 
existing in this establishment. However, little has 
been done in that direction. 


Walls only action was to build a toilet. There are 
no heating facilities in the toilet, and recently the 
temperature was below freezing in this toilet. 


There are no covered disposal receptacles for lunch 
sacks, etc. There is no sanitary place for employees 
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to eat their lunch. The toilet is cleaned once each 
week. No hot water, no dressing rooms. 


There approximately two hundred (200) females 
working in this plant, and it is apparent that Walls 
is financially equipped to comply- with Occupational 
Health Regulation No. 2. 


Yours truly, 


/s/ Mrs. Mary Akey, 
Mrs. Mary Akey 
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TRIAL EXAMINER’S INTERMEDIATE REPORT 


IR-976 
Cleburne, Tex. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR 
RELATIONS BOARD 
WASHINGTON, D. C. 


Case No. 16-CA-1226 


WALLS MANUFACTURING CO., INC. 
and 
INTERNATIONAL LADIES GARMENT 
WORKERS UNION, AFL-CIO 


Norman W. Eckhardt, Esq., and 
Everett Rhea, Esq., for the 
General Counsel. 
David R. Richards, Esq., of 
Mullinax, Wells and 
Morris, Dallas, Tex., 
representing the Charging 
Union. 
John Edward Price, Esq., Fort Worth, 
Tex., for the Respondent Company. 


Before: James T. Rasbury, Trial Examiner. 
INTERMEDIATE REPORT 
Statement of the Case 


This proceeding with all parties represented was 
heard in Cleburne, Texas, on October 28 and 29, 1959, 
upon complaint of the General Counsel alleging vio- 
lation by the Respondent of Section 8(a)(1) and (8) 
of the Labor-Management Relations Act as amended, 
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hereinafter called the Act, and the answer of Re- 
spondent. The attorneys representing the Respondent, 
the Charging Union, and the General Counsel sub- 
mitted helpful briefs which have been carefully con- 
sidered herein. 

Upon the entire record in the case, the briefs filed 
and my observation of the witnesses, I hereby make 
the following: 


Finding of Fact 
I. The business of the Company 


Walls Manufacturing Co., Inc., a Texas corporation 
with its principal office and place of business at Cle- 
burne, Texas, is engaged in the manufacture, sale, 
and distribution of clothing. In the course and conduct 
of its business it operates a plant at Cleburne from 
which it has manufactured and sold clothing valued in 
excess of $50,000, which sales and deliveries were 
made to points located outside the State of Texas dur- 
ing the 12-month period immediately prior to the 
issuance of complaint herein. I find that the Respond- 
ent is engaged in commerce within the meaning of 
Section 2(6) of the Act. 


II. The labor organization involved 


International Ladies Garment Workers Union, AF'L- 
CIO, hereinafter referred to as the Union, is a labor 
organization within the meaning of Section 2(5) of 
the. Act. 


III. The unfair labor practice 
A. The facts 


The complaint alleges that the Respondent dis- 
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charged Mary Akey on January 14, 1959, for the 
reason that she joined or assisted the Union or en- 
gaged in other concerted activities for the purposes 
of collective bargaining or other mutual aid or pro- 
tection and the Respondent thereby violated Section 
8(a) (1) and (3) of the Act. 


Certain background evidence was permitted by the 
Examiner and should be related here in order to ade- 
quately see the entire picture, but none of the Ex- 
aminer’s findings are based on events occurring more 
than 6 months prior to the filing of the charge. Mary 
Akey had been active in the Union’s organization 
campaign which began in June 1957. She obtained 
a number of authorization cards from fellow em- 
ployees and some of the early organizational meet- 
ings were held in her home. The Respondent either 
knew or had reason to know of Mary Akey’s interest 
and activity on behalf of the Union because a handbill 
or “flyer” dated November 5, 1957, was distributed 
at the door of the factory urging the employees to 
vote “yes” for the Union. (G. C. Exhibit No. 2) This 
handbill had the pictures and names of the employees 
organizing committee prominently displayed and Mary 
Akey’s name and picture appears thereon. On Novem- 
ber 6, 1957 (Case No. 16-RC-2167) an election was 
held to determine the employees’ wishes concerning 
the selection or rejection of a collective bargaining 
agent. Objections relating to the conduct of this elec- 
tion were filed on February 25, 1958, and the Board 
ordered a new election held. On March 26, 1958, the 
Union withdrew its petition for an election. 


Mary Akey testified that she continued to be active 
1General Teamsters et al. (H. A. Rider ¢> Sons), 120 NLRB 1577, 1579. 
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on behalf of the Union in the latter part of 1958-by. 
soliciting and securing authorization cards from the 
employees. However there is no credible evidence in 
the record that Respondent had knowledge of such 
continued activity by Mary Akey and no basis for a 
finding that Respondent might reasonably have con- 
cluded that Mary Akey continued her union activity 
into the latter half of 1958.7 I find, because of the 
complete lack of knowledge by the Respondent of 
Akey’s union activity and because of the credited 
reason advanced by Respondent for her discharge 
which will be further discussed herein, that Mary 
Akey was not discriminatively discharged in violation 
of Section 8(a) (3) of the Act.’ 


This finding, however, does not dispose of the case, 
but merely enables us to direct our attention to the 
more important 8(2) (1) allegation. General Counsel 
has sought to show that Mary Akey was discharged 
because of a letter that was written by her on behalf 
of fellow employees in which she gave vent to objec- 
tionable working conditions and thereby Respondent 
violated the Act, because Akey was engaged in “con- 
certed activity for” . . . “mutual aid or protection” 
that is within the protection of the Act. 


2This Examiner does not credit Mary Akey’s testimony except in some 
areas where her testimony is undisputed or is corroborated by other 
witnesses. On cross-examination she was vague and rambling in her 
responses. She was in error concerning a vent in the ladies restroom; 
she grossly exaggerated the time consumed in the discharge interview; 
she testified she secured an authorization card from Pauline Lyons and 
Mozelle Williams. Pauline Lyons had no recoll ion of ever signing 
an authorization card and Mozelle Williams testified that Mary Akey 
was not present when she signed a union card. These are but a few of 
the inaccuracies in Mary Akey’s testimony. 

3]t is a well settled principle that em ee knowledge — either directly 
or as a reasonable inference under circumstances — is an essen- 


tial in; 


Mills, 124 NLRB 
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There is testimony in the record by Mary Akey, 
Ruby Pogue, Marie Mullens, and Henrietta LeDanois 
that in June or July 1958 a number of the employees 
frequently voiced among themselves their “gripes” 
concerning the unsanitary conditions of the ladies 
restroom, as well as the lack of heat in the winter and 
the excessive heat in the summer in the restroom.‘ 
These “gripes” were generally voiced informally dur- 
ing the lunch hour, but out of these “gripe” sessions 
a letter was written by Mary Akey dated July 2, 
1958, to the State Department of Health complaining 
about the unsanitary conditions of the toilet facilities 
at the Respondent’s plant.* The author of the July 2 
letter was not revealed to the Respondent, but local 
health authorities did advise Respondent of the receipt 
of an official complaint. At about this same time an 
employee named Henrietta LeDanois voiced her com- 
plaints concerning the unsanitary conditions of the 
restroom facilities directly to Walter Pou who was 
then production manager for Respondent. While I do 
not regard it as material or relevant in disposing of 
the issues here, it should be noted that the gravamen 
of LeDanois’ complaint was directed toward the fail- 
ings of her fellow women employees as much or more 
than it was toward the Respondent. There is undis- 


‘The gripes generally concerned the failure to provide adequate dis- 
posal facilities for sanitary napkins, the failure of the employees to 
properly utilize the inadequate cardboard boxes provided, the ent 
absence of paper towels, the scarcity of wash basins, the lack of hot 
water, and the shortage of commodes. 


5See G. C. Exhibit No. 4. This exhibit was first rejected for the reasons 

that it did not occur within the 10(b) period and the relevancy, even 
for background purposes, was not apparent at the time offered. (The 
charge in this case was filed March 4, 1959.) Similarly the General 
Counsel offered to prove by testimony of Akey that the July 2, 1958, 
letter written by Akey was a “concerted” activity. The rejected letter 
was later received and the offer of proof is hereby received, for back- 
ground material only and no findings herein are based on either the 
letter or the offer of proof. 
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puted evidence in the record® that Respondent had 
taken certain preliminary steps toward improving the 
restroom facilities nearly a month before Akey’s July 
2 letter to the State Health Department was written. 
Again the evidentiary significance of these last re- 
lated events are only material as an aid in obtaining 
a proper focus of the entire mosaic. 


Dr. Talbert F. Yater, a practicing physician who 
was also the County Health Officer in July 1958, testi- 
fied that he received notification of the complaint con- 
cerning Respondent’s plant; that he contacted Re- 
spondent and sent it a copy of the pertinent health 
regulations; and that the latter part of July 1958 or 
during August 1958, “I went out [to Respondent’s 
plant] and satisfied myself that everything was as the 
ruling [the State Health regulation] had said it should 
be and it was in very good condition and I felt that 
it satisfied all sanitary and health regulations.” 


The record clearly establishes that during August 
1958 Respondent built 2 new restroom, reworked, and 
repaired the old restroom and placed metal step-on 
trash containers in each commode for the disposal of 
sanitary napkins. Lockie Mae King, whom I credit 
as a forthright honest witness, testified that she was 
a janitress employeed by Respondent and that since 
the construction of the new restroom it is her daily 
routine to scrub and clean both ladies restrooms, 
empty the trash containers and replenish the paper 
towel and soap dispensers. 


®See Respondent’s Exhibit No. 4 consisting of minutes of the Board of 

Directors meeting dated June 4, 1958, which reads in part: “It was 
noted that authorization had been made on the addition of additional 
restroom facilities, and that work was to ee soon as 
the workmen could get to the job. This addition was recommended by 
all members of the board.” 
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It is against this backdrop that we finall approach 
the occurrence of events that are relevant and ma- 
terial evidence for the disposition of this case. 


Mary Akey wrote the following letter dated Jan- 
uary 6, 1959, which I set forth in full because it pro- 
vides the basis for her discharge by Respondent. 


948 E. Henderson Street 
Cleburne, Texas, 
January 6, 1959. 


Subject: Sanitary Conditions — 
Walls Mfg. Co., Cleburne, 
Texas 


Mr. Martin C. Wukash, P. E., 
Acting Director, 

Division of Occupational Health, 
Department of Health, 

Austin, Texas. 


Dear Sir: 


Your letter of July 16, 1958, in answer to mine in 
regards to above subject. 


I believe that Walls have had ample time to make 
an effort to correct the unsanitary conditions now ex- 
isting in this establishment. However, little has been 
done in that direction. 


Walls only action was to build a toilet. There are 
no heating facilities in the toilet, and recently the 
temperature was below freezing in this toilet. 


There are no covered disposal receptacles for lunch 
sacks, ete. There is no sanitary place for employees 
to eat their lunch. The toilet is cleaned once each 
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week. No hot water, no dressing rooms. 


There approximately two hundred (260) females 
working in this plant, and it is apparent that Walls 
is financially equipped to comply with Occupational 
Health Regulation No. 2. 


Yours truly, 
Mrs. Mary Akey 


I am convinced from the testimony of Ruby Pogue, 
Marie Mullens, and Mary Akey that the employees 
continued to informally and casually voice their 
“gripes” among themselves about working conditions 
even after the major renovations instituted by the 
Respondent in the summer of 1958. This is not un- 
usual, however, and the employee that does not occa- 
sionally voice some complaint about his job is indeed 
a rare bird. I have serious doubts that such casual 


“gripes” ever attained the dignity of concerted ac- 
tivity. However, according to Ruby Pogue and Marie 
Mullens out of this informality, Akey wrote a letter 
which they did not sign, but did approve. 


Following the January 6, letter, Dr. O. T. Smith, 
Jr., a practicing physician who was the the Cleburne, 
Texas, City Health Officer, inspected Respondent’s 
plant on January 12, 1959, and found “in my opinion 
that they had met the standards that appear in the 
Occupational Health Regulation No. 2, issued by the 
State Health Department.” Dr. Smith advised the 
State Department of Health by letter dated January 
13, 1959, that he had inspected Respondent’s premises 
on January 12, 1959, and found it in compliance with 
the applicable State Health regulations. (See G. C. 
Exhibit No. 14.) Dr. Smith was less discrete than Dr. 
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Yater had been and showed Respondent a copy of 
Akey’s letter to the Health Department. 


On January 14, 1959, the Respondent’s vice presi- 
dent in charge of Production, Bill Finnell, called Mary 
Akey to his office at quitting time and advised her 
that he “was going to have to let her go because ap- 
parently she wasn’t satisfied with our working con- 
ditions and especially our sanitary conditions and I 
thought it best for everybody concerned if she would 
hunt her a job elsewhere.” According to Finnell’s 
testimony, which I credit not only because it was cor- 
roborated by Hazel Whitt and Clara Nickell, but also 
because of his own demeanor and candidness in re- 
sponding to questioning, Akey asked if that meant 
she was fired. When told it did, Akey asked, “Well 
just why am I being fired?” Finnell then testified that 
he responded, “So I told her that apparently she wasn’t 
satisfied with our facilities and it didn’t look like she 
was ever going to be and she had written a letter to 
the Health Department in Austin in which she had 
made some statements that were certainly not true 
and we just couldn’t stand for that kind of business 
at all.” 


B. Legal considerations 


Thus the issue in this case is rather narrowly 
drawn. Mary Akey was discharged by Respondent 
because of her January 6, 1959, letter to the State 
Department of Health.” The evidence in this record is 
entirely too thin to attribute any knowledge of union 


“7General Counsel sought to show an 8(a)(3)_discrimina moves at 
the ttributing to Finnell 


aor 1 dont ited tbe 
Sa Re 

rerarnee in ft. oT ae motiocedit ey. Whitt, Nickell, and Finnell 

each denied that such a statement was made. 
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activity on behalf of Mary Akey to this Respondent 
and as indicated previously, I shall recommend dis- 
missal of the General Counsel’s Section 8(a) (3) alle- 
gation. 


However, both General Counsel and the charging 
party’s attorney argue rather persuasively in their 
briefs that Akey’s letter was “concerted activity,” 
written for and on behalf of several other fellow em- 
ployees, for “mutual aid” and her discharge because 
of this concerted activity was an interference pro- 
scribed by Section 8(a) (1). The charging party’s at- 
torney thereupon cites N. L. R. B. v. American Thread 
Co., 101 NLRB 1806, 210 F. 2d 381 (C. A. 5) and 
Salt River Valley Water Users’ Association v. N. L. 
R. B., 99 NLRB 849, 206 F. 2d 325 (C. A. 9). 


While the cited cases touch upon the issues raised 
herein they do not provide the answer. American 
Thread is cited for authority that the activity need 
not go directly to the employer. But the Trial Ex- 
aminer said in the American Thread case at p. 1325, 
“attendance at this hearing [a senate investigating 
committee] was merely incidental to other concerted 
activities in which they engaged both before and after 
the hearing.” [Emphasis supplied.] Clearly it was not 
the attendance at the hearing alone and the subsequent 
discharge upon which the Trial Examiner based his 
findings of a Section 7 violation. It should also be 
noted that the Circuit Court denied enforcement of the 
reinstatement portion of the Board’s order.* In the 
Salt River Valley Association case, both the Board 
and the court are concerned with the question of 
8In so commenting this Examiner is not unmindful of his obligation to 


follow Board pronouncements until decision by the U. S. Supreme 
Court overrules the Board. 


178 


whether the circulation by one employee of a petition 
among the employees constitutes concerted. activity. 
In finding concerted activity the Board said: “Group 
action is not deemed a prerequisite to concerted ac- 
tivity, for the reason that a single person’s action may 
be the preliminary step to acting in concert.” Under 
the circumstances of the particular case it was readily 
apparent that the circulation of the petition by one 
employee was preliminary to a concerted activity and 
thus, reasoned the Board, the preliminary step was 
inherently concerted. In the instant case the activity 
on which the discharge was based was the letter writ- 
ten by Mary Akey. All events and conversation tend- 
ing to show concerted activity, if any, had already 
occurred. It should be apparent that the problem with 
which the Board grappled and reached in the Salt 
River Valley Association case, is easily distinguished 
from that herein. 

Attorney for the charging party also cites language 
from Cusano d/b/a American Shuffleboard Co., 92 
NLRB 1272, 190 F. 2d 898 (C. A. 3) ; and Illinois Tool 
Works, 61 NLRB 1129, 153 F. 2d 811 (C. A. 7) for 
support of the proposition that an employer need not 
have knowledge of the concerted activity to establish 
an 8(a)(1) violation of the Act. The Examiner has 
carefully reviewed these cases and is of the opinion 
that such violatile language is only applicable after 
the fact has been established that the provoking ac- 
tivity is clearly protected. Thus in the instant case we 
must first analyze the activity before blythely apply- 
ing such language. It is true, however, as the court 
stated in the Salt River Valley Association case that 
protected concerted activity is “not limited to union 
activities.” 
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The reach of the problem involved in this case was 
recognized by 2 Board member of the NLRB when in 
1958 he stated:° 


Despite the broad language of Section 7, the 
Court early excluded a number of concerted ac- 
tivities from the protection of the Wagner Act 
by refusing to find unfair labor practices in dis- 
charges or other disciplinary action. In others, 
the Court appeared to balance the employees’ 
need for concerted activity against the employer’s 
right to prevent disruption of his business. 


After noting the early sit-down strike, violence and 
tortuous conduct type cases,” Board Member Jenkins 
considered the court’s most recent decision in this 
area” and concluded: 


This decision leaves open the question of the ex- 
tent to which employees are protected by Section 
7 for engaging in “other concerted activities” and 
the meaning to be accorded “for the purpose of 

. . other mutual aid.” It also raises question 
concerning the extent to which employees may, 
with impunity, criticize their employer or his 
business in public. 


The General Counsel argues that despite the in- 
formality of a grievance, or the lack of knowledge on 
behalf of Respondent, the complaint of a common 
griever constitutes concerted activity protected by the 
Act and cites Ohio Ou Company, 92 NLRB 1597; 
See Volume 9, p. 425 at pp. 480 and 431, Labor Law Journal, The 

Court, and the NLRB, by Joseph A. Jenkins. 
_B. 0. Fansteel Metallurgical Corporation, 5 NLRB 9380, 
5 ee Steamship Company v. N. L. R. B., 23 
- t Union No. 1229, International Brotherhood of 
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Phoenix Mutual Life Insurance Company, 73 NLRB 
1463, 167 F. 2d 983 (C. A. 7) cert. denied 335 U. S. 
845; Hearst Publishing Company, 113 NLRB 384; 
Wood Parts, Inc., 101 NLRB 445. General Counsel 
contends his position is supported by the Board’s 
recent decision in Guernsey-Muskingum Electric Co- 
operative, Inc., 124 NLRB No. 71, which in part reads: 


It is sufficient if the matter at issue is brought 
to the attention of management by a spokesman, 
voluntary or appointed for that purpose, so long 
as such person is speaking for the benefit of the 
interested group. 


The language in all of these cases, however, is 
directed toward the concerted problem after deter- 
mining that the activity was protected, (or ignoring 
it because it was so obviously protected) and does not 


consider the balancing of rights and the methods em- 
ployed in the activity to which the U. S. Supreme 
Court directed its attention when it said in the Local 
No. 1229, Electrical Workers case, supra, 


Even if the attack were to be treated... asa 
concerted activity wholly or partly within the 
scope of those mentioned in Section 7, the means 
used by the technicians in conducting the attack 
have deprived the attackers of the protection of 
that section, when read in the light and context 
of the purpose of the Act. [Emphasis supplied.] 


The entire context of the Act is directed toward 
establishing a relationship between management and 
labor—employees and employer—deemed to be in the 
best interest of both as well as the public.” 


22See Section 1(b) of the Act. 
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As indicated earlier the proof in this case fails to 
establish that the action of writing the letter was 
mutually contrived, or adjusted, agreed on, and settled 
between parties acting together pursuant to some de- 
sign or scheme. Nor does it bear any resemblence to 
a labor dispute. Rather the January 6, letter was a 
creature born and nursed to maturity in the mind of 
Mary Akey. The fact that after the “birth” some few 
smiled approvingly of the “child” cannot in my opinion 
retroactively make the action concerted. 

Thus it is clear that Akey’s action was not an “in- 
dispensable preliminary step to employee self-organi- 
zation.”“* The Respondent had no reason to believe 
that Akey’s letter writing activity was for or on 
behalf of anyone other than herself. 

It is clear from the record in this case that Mary 
Akey’s January 6 letter contained misleading state- 
ments, if not deliberate untruths, and when considered 
in the light of Respondent’s action to improve and cor- 
rect its sanitation facilities some 5 months previously, 
was only calculated to heap public embarrassment 
upon Respondent. It might even be properly character- 
ized as the vendictive act of a “scorned woman.” I 
have searched this record for some scintilla of per- 
missible motive which might have prompted Akey’s 
action or justified the means, but am left wanting. 
Mary Akey by her chosen course of action removed 
herself from the protection of the Act. She was attack- 
ing the very interest which she was being paid to con- 
serve and develop and the employer was not required 


13See Webster's New International Dictionary and Black’s Law Diction- 
ary for a definition of concerted. 

MSee Office Towel Supply Company, 97 NLRB 449, and cases cited at 
ft. 4 therein, enf. denied 201 F. 2d 888 (C. A. 2). 
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to finance such activities. For these reasons I shall 
recommend dismissal of the complaint in its entirety. 


IV. Conclusions of Law 


1. The Respondent is engaged in commerce within 
the meaning of Section 2(6) of the Act. 


2. The Union is a labor organization within the 
meaning of Section 2(5) of the Act. 


3. The Respondent has not violated Section 8(a) (1) 
of the Act as alleged in the complaint. 


4. The Respondent has not engaged in conduct vio- 
lative of Section 8(a) (3) of the Act as alleged in the 
complaint. 


RECOMMENDATIONS 


Having concluded that Respondent has not engaged 
in the unfair labor practices as alleged by the General 
Counsel’s complaint herein, I recommend that the com- 
plaint be dismissed in its entirety. 

Dated at Washington, D. C., this 2 day of March 
1960. 


/s/ James T. Rasbury 
James T. Rasbury 
Trial Examiner 


The Patterson-Sargent Company, 115 NLRB 1627. Also see, Howard 
Law Review, vol. 66, p. 1321. 
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THE BOARD’S DECISION AND ORDER 


128 ULRB No. 60 D-1615 
Cleburne, Texas 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR 
RELATIONS BOARD 


Case No. 16-CA-1226 
WALLS MANUFACTURING COMPANY, INC. 
and 
INTERNATIONAL LADIES GARMENT 
WORKERS UNION, AFL-CIO 
DECISION AND ORDER 


On March 2, 1960, Trial Examiner James T. Ras- 
bury issued his Intermediate Report in the above- 
entitled proceeding, finding that the Respondent had 


not engaged in unfair labor practices. Thereafter, the 
Charging Party and the General Counsel filed excep- 
tions to the Intermediate Report with supporting 
briefs. 


The Board has reviewed the rulings of the Trial 
Examiner made at the hearing and finds that no pre- 
judicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate 
Report, the exceptions and the briefs, and the entire 
record in this case, and hereby adopts the findings, 
conclusions, and recommendations of the Trial Ex- 
aminer insofar as they are consistent with this Deci- 
sion and Order. 


We find, for the reasons stated by the Trial Ex- 


aminer, that the Respondent did not discharge Mary 
Akey in violation of Section 8(a)(3) of the Act for 
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engaging in activities on behalf of the Union. We also 
agree that the Respondent did not violate Section 
8(a)(1) by discharging Akey because she wrote a 
letter dated January 6, 1959, to the State Health 
Department concerning alleged unsanitary conditions 
in the Respondent’s rest room. However, our agree- 
ment with the latter finding of the Examiner is based 
on reasons other than those stated by the Examiner. 


The Examiner found that the writing and sending 
of the January 6 letter was neither protected, nor 
concerted, activity within the meaning of Section 7 
of the Act. We find, however, that Akey’s activity was 
in fact concerted activity within the Act’s meaning. 
We base this finding on the uncontradicted and cred- 
ited testimony of the two other employees that they 
approved Akey’s letter before it was mailed, although 
they did not sign it. Nevertheless, we find further 
that the facts do not warrant attributing to the Re- 
spondent knowledge, or reason to believe, that the 
writing or sending of the letter was a concerted ac- 
tivity. Prior to her discharge, Respondent had knowl- 
edge only of the letter, which was signed by Akey 
alone, and it was not until after she had been dis- 
charged that Akey for the first time indicated to the 
Respondent that she had written the letter on behalf 
of other people. 


In order to sustain a finding of an 8(a) (1) viola- 
tion based on discharge, it is necessary to establish 
that at the time of the discharge the employer had 
knowledge of the concerted nature of the activity for 
which the employee was discharged.’ We find no evi- 
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dence in this record to warrant attributing such 
knowledge to the Respondent.” We shall therefore dis- 
miss the complaint in its entirety. 


ORDER 
IT IS HEREBY ORDERED that the complaint 
herein be, and it hereby is, dismissed in its entirety. 
Dated, Washington, D. C., August 5, 1960. 


Boyd Leedom, Chairman 
Philip Ray Rodgers, Member 
Joseph Alton Jenkins, Member 


NATIONAL LABOR RELATIONS 
BOARD 
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THE BOARD’S SUPPLEMENTARY DECISION 
AND ORDER 


137 NLRB No. 134 D-3188 
Cleburne, Texas 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR 
RELATIONS BOARD 


Case No. 16-CA-1226 


WALLS MANUFACTURING COMPANY, INC. 
and 
INTERNATIONAL LADIES GARMENT 
WORKERS UNION, AFL-CIO 
SUPPLEMENTAL DESISION AND ORDER 


On August 5, 1960, the Board issued a Decision and 
order in the above-entitled* proceeding finding, inter 


alia, that the Respondent had not discharged Mary 
Akey in violation of Section 8(a) (1) of the Act, and, 
accordingly, dismissed the complaint. The basis for 
the dismissal was the Board’s holding that it was not 
established that at the time of Akey’s discharge the 
Respondent had knowledge of the concerted nature of 
her activity. The Board found it unnecessary to de- 
termine whether this activity was or was not pro- 
tected. 


On January 25, 1962, following the filing of a peti- 
tion for review by the Charging Party, the United 
States Court of Appeals for the District of Columbia 
remanded the case to the Board with directions (a) 
to reconsider the finding as to Respondent’s lack of 
knowledge, and (b) to determine whether Akey’s ac- 


1128 NLRB 487. 
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tivity fell within the protection of Section 7 of the 
Act2 Thereafter, the Respondent and the Charging 
Party filed briefs.* 

Pursuant to the provisions of Section 3(b) of the 
Act, the Board has delegated its powers in connection 
with this case to a three-member panel. 

The Board has considered the Court’s opinion, the 
briefs, and the entire record in this case, and finds 
as follows: 


The “knowledge” issue 


The activity of Akey in issue here consisted of her 
writing a letter to the Texas Health Department com- 
plaining of alleged unsanitary conditions in the Re- 
spondent’s restroom. As previously found by the 
Board, two other employees had approved Akey’s let- 
ter before it was mailed. The activity, thus, was con- 
certed. The Board, however, found that prior to dis- 
charging Akey for sending this letter, the Respondent 
was unaware that any employee other than Akey was 
involved in its mailing, and it was not until after she 
had been discharged that Akey indicated to the Re- 
spondent that she had written the letter on behalf of 
other employees. The Board held that to sustain a 
finding that an employee has been discharged in viola- 
tion of Section 8(a)(1) for engaging in concerted 
activity it must be established that prior to the dis- 
charge the Employer knew that the activity was con- 
certed. The Board concluded that there was no evi- 
dence in the record to warrant attributing such 
knowledge to the Respondent. 


2International Ladies’ Garment Workers’ Union, AFL-CIO v. N.L.R.B., 
299 F. 2d 114 (C.A.D.C.). 

3We deny the Respondent's request for oral argument as the record here- 
in, including the briefs, adequately presents the issues and positions of 
the parties. e@ 
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The Court, assuming, but without deciding, the 
validity of the Board’s rule requiring knowledge of 
the concerted nature of conduct as a prerequisite to 
finding an 8(a)(1) violation, nevertheless believed 
that the rule should not be applied with undue severity 
where the employee’s claim of having acted in concert 
with others is made known to the employer contem- 
poraneously with the discharge,‘ and the reasonable- 
ness and probable soundness of the claim is sup- 
ported by the background and the surrounding cir- 
cumstances.® 


On reexamination of the record evidence in the 
light of the Court’s opinion, the Board now concludes 
that, assuming, but without passing on, the need for 
showing knowledge, that requirement was satisfied by 
the evidence that at the time of the discharge inter- 
view the Respondent knew of the concerted nature of 
Akey’s activity. 


The “protected activity” issue 


As noted, in the original Decision herein the Board 
found it unnecessary to determine whether Akey’s 
activity, although concerted, was or was not pro- 
tected. In its remand, the Court directed that the 
Board decide this issue, taking into consideration 
whether the letter contained false information and, 
if so, “whether the falsehoods were such as to remove 


‘The fact that two other eae had approved Akey’s letter was re- 


eee to Respondent im: tely after its words of discharge of Akey 
d been uttered and before any other action was taken to effectuate 
the termination. 
5As noted by the Court, Akey was known as a leader among the em- 
ployees and at an earlier period had unsuccessfully sought to organize 
the employees; and Respondent suspected that she had written an 
earlier complaint to the State Health Department which on its face rep- 
resented concerted activity and as to which the letter in issue was 2 
follow-up. 

e 
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the writing from any ‘protected’ status it might other- 
wise possess.” This letter to the State Health Depart- 
ment contained the following allegations against the 
Respondent: 


1. Lack of heating facilities. 

2. A temperature of below freezing on one occasion. 

3. Lack of covered receptacles for lunch sacks, etc. 

4. Lack of a sanitary eating place. 

5. Cleaning of the washroom only once a week. 

6. Lack of hot water. 

7. Lack of a dressing room. 

8. Possible failure of the Respondent to comply with 
a State health regulation. 


The record appears to support allegations Nos. 2, 6 
and 7; it does not, however, appear to support allega- 
tion No. 5. The remaining allegations are not so easily 
categorized as true or false on the basis of this record. 
However, even assuming their inaccuracy, neither 
these allegations nor allegation No. 5 warrant a hold- 
ing that the writing and mailing of the letter was not 
protected. 


Employees do not forfeit the protection of the Act 
if, in voicing their dissatisfaction with matters of 
common concern, they give currency to inaccurate in- 
formation, provded that it is not deliberately or mali- 
ciously false.° In the instant case, we note that all of 
Akey’s complaints concerned sanitary conditions of 
common concern and were directed solely to the State 
regulatory agency which polices such matters. There 
is no cogent evidence that the allegations were made 
with intent to falsify or maliciously injure the Re- 


The Marlin Firearms Company, 116 NLRB 1834, at 1839-1840, and 
cases cited therein. 
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spondent, that they were defamatory or insulting in 
character, or that they were manifestly destructive of 
discipline.” In these circumstances, and notwithstand- 
ing the inaccuracy of any allegation, we find that the 
activity here was protected conduct within the mean- 
ing of Section 7 of the Act. 


On the basis of the foregoing, we find that the Re- 
spondent violated Section 8(a)(1) of the Act by dis- 
charging Mary Akey. 


THE REMEDY 


Having found in this Supplementary Decision that 
the Respondent has engaged in unfair labor practices 
in violation of Section 8(a)(1) of the Act, we shall 
order that it cease and desist therefrom and take cer- 
tain affirmative action designed to effectuate the poli- 
cies of the Act. It has been found that the Respondent 
has discriminated against Mary Akey by discharging 
her in violation of Section 8(a)(1) of the Act. We 
shall therefore order the Respondent to offer her im- 
mediate and full reinstatement to her former or sub- 
stantially equivalent position, without prejudice to her 
seniority or other rights and privileges, and to make 
her whole for any loss of pay she may have suffered 
as a result of the discrimination against her, by pay- 
ing her a sum of money equal to the amount she nor- 
mally would have earned as wages between the date of 
discharge and date of issuance of the Intermediate 
Report, and date of the issuance of this Supplemental 
Decision and Order to the date of Respondent’s offer 
of reinstatement, less her net earnings during said 
periods, with backpay to be computed on a quarterly 


?The Marlin Firearms Company, supra. Cf. The Patterson-Sargent Com- 
pany, 115 NLRB 1627, and cases therein cited. 
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basis in the manner established by the Board in F. W. 
Woolworth Co., 94 NLRB 291-294.* 


ORDER 


Upon the entire record in this case, and pursuant 
to Section 10(c) of the National Labor Relations Act, 
as amended, it is hereby ordered that the Respondent, 
Walls Manufacturing Company, its officers, agents, 
successors, and assigns, shall: 

1. Cease and desist from: 

(a) Discharging employees or discriminating in 
regard to their hire, tenure of employment, or any 
term or condition of employment, because they have 
engaged in concerted activities for the purpose of 
collective bargaining or other mutual aid or protec- 
tion. 

(b) In any other manner interferring with, re- 
straining, or coercing employees in the exercise of 
their right to engage in, or to refrain from engaging 
in, any or all of the activities specified in Section 7 
of the Act. 


2. Take the following affirmative action which will 
effectuate the policies of the Act: 


(a) Offer to Mary Akey immediate and full re- 
instatement to her former job without prejudice to 
any rights and privileges previously enjoyed. 

(b) Make whole Mary Akey for any loss or pay 
she may have suffered as a result of the discrimina- 
tion against her, to the extent and in the manner set 


8The Supplemental Decision, pursuant to remand, rejects the dismissal 
recommendation contained in the Intermediate Report and also reverses 
the original Board Decision dismissing the complaint. In these circum- 


stances, we are tolling Akey’s backpay from the date of the Intermedi- 


ate Report to the date of this Supp femental Decision and Order. Cf. 
AP.W. Products Co., Inc., 187 NLRB No. 7. 
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forth in the section of this Supplemental Decision en- 
titled “The Remedy.” 


(c) Preserve and upon request make available to 
the Board or its agents, for examination and copying, 
all records necessary or useful to determine the 
amount of backpay due under the terms of this order. 


(d) Post at its plant at Cleburne, Texas, copies 
of the notice attached hereto and marked Appendix.’ 
Copies of such notice, to be furnished by the Regional 
Director for the Sixteenth Region shall, after being 
duly signed by an authorized representative of the 
Respondent, be posted immediately upon receipt there- 
of, and be maintained by it for a period of 60 consecu- 
tive days thereafter in conspicuous places, including 
all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the Re- 


spondent to insure that said notices are not altered, 
defaced, or covered by any other material; and 


(d) Notify the Regional Director for the Six- 
teenth Region, in writing within 10 days from the 
date of this Order, what steps the Respondent has 
taken to comply herewith. 


JUL 17 1962 


Philip Ray Rodgers, Member 
Boyd Leedom, Member 
Gerald A. Brown, Member 
NATIONAL LABOR RELATIONS 
BOARD 

(SEAL) 


*If the Board’s Order is enforced by a decree of a United States Court 
of Appeals, the notice shall be amended by substituting the words, “A 
Decree of the United States Court of Appeals Enforcing an Order” for 
the words “A Decision and Order.” 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO A DECISION 


of the National Labor Relations Board, and in order 
to effectuate the policies of the Labor Management 
Relations Act, we hereby notify our employees that: 


WE WILL NOT discharge any of our employees 
or discriminate in regard to their hire, tenure of 
employment, or any term or condition of employ- 
ment, because they have engaged in concerted 
activities for the purpose of collective bargaining 
or other mutual aid or protection. 


WE WILL NOT in any other manner interfere 
with, restrain, or coerce employees in the exercise 
of their right to engage in, or to refrain from 


engaging in, any or all of the activities specified 
in Section 7 of the Act. 


WE WILL OFFER Mary Akey immediate and 
full reinstatement to her former job without pre- 
judice to any rights and privileges previously en- 
joyed. 

WE WILL make whole Mary Akey for loss of 
pay suffered as a result of her discharge. 


WALLS MANUFACTURING COMPANY 
(Employer) 


(Representative) (Title) 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, or 


194 


covered by any other material. 


Employees may communicate directly with the 
Board’s Regional Office, (Fort Worth, Texas, 300 
West Vickery, Tel: Edison 5-5341, Ext. 284) if they 
have any question concerning this Notice or compli- 
ance with its provisions. 
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PETITION TO REVIEW AN ORDER OF THE NLRB 
DOCKETED AS CASE NO. 19,843 IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


IN THE UNITED STATES COURT 
OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 19,848 


WALLS MANUFACTURING COMPANY, INC., 


os Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


PETITION TO REVIEW AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


TO THE HONORABLE JUDGES OF THE 
UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT: 


NOW COMES Walls Manufacturing Company, 
Inc., Petitioner, respectfully petitions this Court to 
review, set aside and reverse the Supplemental Deci- 
sion and Order of the National Labor Relations Board, 
dated July 17, 1962, in Docket No. 16-CA-1226, styled 
Walls Manufacturing Company, Inc. and Interna- 
tional Ladies Garment Workers Union, AFL-CIO. 


In support of this Petition to Review filed pursuant 
to the Labor-Management Relations Act, as amended 
(61 Stat. 186, 29 U.S.C., Secs. 151, et seq., as amended 
by 73 Stat. 519), herein after called the Act, Peti- 
tioner, a party aggrieved by said Supplemental Deci- 
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sion and Order within the meaning of Section 10(f) 
of said Act (29 U.S.C. Sec. 106 (f) ), respectfully 
shows: 


1. 


Petitioner is an employer within the meaning of 
Sectin 2 (2) of the Act and is engaged in commerce 
within the meaning of Section 2 (6) and 2 (7) of the 
Act. Petitioner is the Respondent in the aforesaid 
case, 16-CA-1226, before the National Labor Rela- 
tions Board, and Petitioner is aggrieved by this final 
Supplemental Decision and Order of the Board dated 
July 17, 1962, finding that the Petitioner herein has 
engaged in a violation of Section 8 (a) (1) of the Act. 
This Court’s jurisdiction is pursuant to Section 10 
(£) of the Act (61 Stat. 186, 29 U.S.C. See. 160 (£) ). 


2. 


Petitioner prays reference of the Court to the Tran- 
script of the entire record of proceedings before the 
National Labor Relations Board in case 16-CA-1226, 
including the pleading, testimony, exhibits, motions, 
stipulations, and orders on which such Supplemental 
Decision and Order was entered; and Petitioner would 
show the National Labor Relations Board erred in 
issuing said Supplemental Decision and Order on 
July 17, 1962, in that: 


(a) Those findings of the Trial Examiner which were 
not adopted by the Board were proper and rea- 
sonable in that they were supported by law and 
substantial evidence in the record considered as 
a whole; 


(b) Those findings made by the Board in its Supple- 
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mental Decision and Order were not supported 
by substantial evidence in the record considered 
as a whole, were arbitrary and capricious, and 
were contrary to the substantial evidence; were 
contrary to the plain reading of the statute; and 
do not effectuate the policies of the Act. 


(c) The Board erred in overruling and reversing its 
original Decision and Order Dated August 5, 
1960; 


(d) The Board erred in overruling and reversing the 
findings of a duly designated and appointed Trial 
Examiner of the National Labor Relations Board 


WHEREFORE, Petitioner prays, (1) that notice of 
the filing of this Petition be served upon Respondent, 
National Labor Relations Board, as required by Sec- 
tion 10(f) of the Act; (2) that Respondent, National 


Labor Relations Board, be required to certify a tran- 
script of the entire record in this proceeding pursuant 
to Rule 38 (1) of the Rules of this Court; (3) That 
the Supplemental Decision and Order of the National 
Labor Relations Board be reviewed and set aside and 
reversed and that Petitioner have such other and 
further relief as may be justly proper. 


Respectfully submitted, 


JOHN EDWARD PRICE 
ATTORNEY AT LAW 
811 Lamar Street 

Fort Worth, Texas 


JOHN EDWARD PRICE 
Dated: July 20, 1962. 
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UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


INO ee 


WALLS MANUFACTURING COMPANY, INC., 


— Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


CERTIFICATE OF SERVICE 


The undersigned certifies that one copy of the peti- 
tion for review of an order in the above case has this 
day been served by first class mail upon the following 
parties at the addresses listed below: 


NATIONAL LABOR RELATIONS BOARD 
Stuart Rothman, Esquire 


General Counsel 
Washington 25, D. C. 


David Richards, Esquire 

Mullinax, Wells, Morris & Mauzy 
1601 National Bankers Life Building 
Dallas 1, Texas 


Dated at Fort Worth, Texas 
this 20th day of July, 1962. 


John ‘Edward Price 
Attorneys at Law 
811 Lamar Street 
Fort Worth, Texas 
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ORDER OF THE UNITED STATES COURT OF 
APPEALS FOR THE FIFTH CIRCUIT 


IN: THE UNITED STATES COURT 
OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 19843 


WALLS MANUFACTURING COMPANY, INC., 


aor Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


Petition for Review of an Order of the National 
Labor Relations Board. 


ON MOTION TO TRANSFER TO D. C. CIRCUIT. 


Before HUTCHESON, JONES and GEWIN, 
Circuit Judges. 


BY THE COURT: 


ON CONSIDERATION of the Motion of Respond- 
ent to transfer the proceeding in the above entitled 
and numbered cause to the Court of Appeals for the 
District of Columbia Circuit, and of the Response 
in Opposition thereto, 


IT IS ORDERED by the Court that such motion 
be, and it is hereby, GRANTED. 


(ORIGINAL FILED — SEPTEMBER 5, 1962) 
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ORDER OF THE COURT FILING AND 
DOCKETING THE PETITION 
TO REVIEW 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
WASHINGTON 1, D. C. 


Joseph W. Stewart 
Clerk 


September 26, 1962 
No. 17,267 


Walls Manufacturing Company, Inc. 


Vv. 
National Labor Relations Board 


John Edward Price, Esquire 
811 Lamar Street 
Fort Worth, Texas 


Dear Sir: 


In accordance with the order issued by the United 
States Court of Appeals for the Fifth Circuit on Sep- 
tember 5, 1962, transferring Case No. 19,843, Walls 
Manufacturing Company, Inc. v. National Labor Re- 
lations Board, to this circuit, this is advise that the 
papers filed therein were received in this office on 
September 24, 1962, and the case is docketed as Case 
No. 17,267 in this court, as above indicated. 


Yours very truly, 
/s/ Joseph W. Stewart 
Joseph W. Stewart, Clerk 
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ec. Marcel Mallet-Provose 
Assistant General Counsel 
National Labor Relations Board 
Washington, D. C. 
David Richards, Esquire 
Mullinax, Wells, Morris & Mauzy 
1601 National Bankers Life Building 
Dallas 1, Texas 


ANSWER TO PETITION TO REVIEW AND 
CROSS-PETITION FOR ENFORCEMENT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 17267 


WALLS MANUFACTURING COMPANY, INC., 


= Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 
ANSWER TO PETITION TO REVIEW 
AND CROSS-PETITION FOR ENFORCEMENT 


The National Labor Relations Board files this an- 
swer to the petition to review and set aside the Board’s 
Supplemental Decision and Order issued against peti- 
tioner on July 17, 1962: 

1. The Board admits the allegations of paragraph 1. 


2. The Board denies each and every allegation of 
error contained in paragraph 2. 


3. Further answering, the Board avers that the pro- 
ceedings had before it, and the order of the Board, 
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were and are in all respects valid and proper under 
the Act, and pursuant to Section 10(e) of the Act, the 
Board respectfully requests this Court to enforce the 
order issued against petitioner in the proceedings des- 
ignated on the record of the Board as 16-CA-1226. 


4. In an earlier proceeding before this Court (Inter- 
national Ladies Garment Workers’ Union, AFL-CIO 
v. N.L.R.B. No. 16124) the Board filed a certified 
list of all documents transcripts of testimony, exhibits, 
rejected exhibits, and other materials comprising the 
record at that time before the Board in Board Case 
No. 16-CA-1226. Pursuant to Section 10(e) and (£) 
of the Act, the Board will shortly file a supplemental 
certificate of the additional material entered into the 
record following the Court’s remand of the case to the 
Board in the earlier proceeding. International Ladies’ 
Garment Workers’ Union, AFL-CIO v. N.L.R.B., 299 
F, 2d 114, 116-117. 


WHEREFORE, the Board prays that this Court 
cause notice of the filing of this answer and request 
for enforcement to be served upon petitioner and that 
this Court enter a decree denying the petition to re- 
view and enforcing the Board’s order in full. 


/s/ Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. 
this 18th day of October, 1962 
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ORDER TO FILE ANSWER AND 
CROSS-PETITION 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,267 
September Term, 1962 
Walls Manufacturing Company, Inc. 
Vv. 
National Labor Relations Board 
Before: Bazelon, Chief Judge, in Chambers. 
ORDER 


Respondent’s unopposed motion for leave to file an- 
swer and cross-petition for enforcement is hereby 


granted, and the Clerk is hereby directed to file re- 
spondent’s answer and cross-petition for enforcement 
in this case. 

Dated: October 31, 1962 
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PREHEARING CONFERENCE STIPULATION 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17267 


WALLS MAUFACTURING CO., INC., 


a Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 
PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, 
the parties, subject to the Court’s approval, hereby 
stipulate and agree as follows with respect to the is- 
sues and the procedure and dates for the filing of 
briefs and joint appendix: 


I. THE ISSUES 


1. Whether substantial evidence on the record con- 
sidered as a whole, supports the Board’s finding that 
petitioner violated Section 8(a)(1) of the Act by dis- 
charging employee Mary Akey for engaging in ac- 
tivities which were concerted and/or protected under 
Section 7 of the Act. 


2. In view of the facts in this case, whether the 
Board’s order is valid and proper under Section 10(C) 
of the Act. 

II. BRIEF AND JOINT APPENDIX 


1. The record in this case shall be reduced to a 
joint appendix comprising the materials each party 
designates, with petitioner designating those portions 
of the record required to be printed by the Rules of 
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Court. Thirty five (35) copies of the joint appendix 
shall be printed under this stipulation; the required 
number of copies to be filed with the Court and the 
remaining copies to be divided among the parties. 
Each party shall bear the cost of printing the portions 
of the record it designates. The printer shall allocate 
such costs, as well as necessary mailing charges, and 
submit bills to each party. 

2. Petitioner shall have responsibility for printing 
the joint appendix which it shall file along with its 
brief on or before February 25, 1963. 

3. The Board shall file its brief on or before March 
18, 1963. 

4. Petitioner may file a reply brief on or before 
April 1, 1963. 


5. It is further agreed that any party and the Court 


may refer to any portion of the original transcript of 
record which has been printed or otherwise repro- 
duced, it being understood that any portions of the 
record thus referred to will be printed in a supple- 
mental joint appendix if the Court so directs. 


Dated at Fort Worth, Texas, 
this 9th day of November, 1962. 


/s/ John Edward Price 
Counsel for Walls Manufacturing 
Company, Inc. 


Dated at Washington, D.C., 
this 18th day of November, 1962. 


/s/ Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


IN THE Y 
UNITED STATES COURT OEABPEATLC™ 


FOR 
DISTRICT OF COL LA CIRCUIT 


No. 17,267 


WALLS MANUFACTURING COMPANY, INC., 
Petitioner, 
US. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent and Cross-Petitioner 


On Petition To Set Aside An Order Of The National 
Labor Relations Board And On A Cross-Petition For 
Enforcement Of An Order Of The National 
Labor Relations Board 


MOTION FOR REHEARING 


JOHN EDWARD PRICE 
Attorneys-at-Law 
300 Equitable Savings Building 
811 Lamar Street 
Fort Worth, Texas 


Fort Worth Brief Printing Co., 610 S. Jennings Street Phone ED 2-4070 
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UNITED STATES COURT OF APPEALS 


FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 17,267 


WALLS MANUFACTURING COMPANY, INC., 
an Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent and Cross-Petitioner 


On Petition To Set Aside An Order Of The National 
Labor Relations Board And On A Cross-Petition For 
Enforcement Of An Order Of The National 
Labor Relations Board 


MOTION FOR REHEARING 


Now comes Petitioner in the above captioned case, 
and, pursuant to rules 26(a), 31(£) and 14(a) of the 
General Rules of this Honorable Court, moves that a 
rehearing be granted upon grounds set forth herein- 
after: 


I. The questions presented in this case were stipu- 
lated by the parties and presented to the Court in 
prehearing procedure as follows: 


1. Whether substantial evidence on the record con- 
sidered as a whole, supports the Board’s finding 
that Petitioner violated Section 8(a)(1) of the 
Act by discharging employee Mary Akey for 
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engaging in activities which were concerted 
and/or protected under Section 7(b) of the Act. 


_ In view of the facts of this case, whether the 
Board’s order is valid and proper under Section 
10(c) of the Act. (JA 204) 


By its opinion and decision this Honorable Court 
has left the second question unresolved. 


II. At no place in the record is there found any 
recitation of or reference to any substantial evidence 
to support the Board’s finding (adopted by the Court) 
that Petitioner had knowledge of a concerted nature 
in the employee’s activities at or near the time of the 
discharge. In its opinion, this Honorable Court re- 
ferred to the Decision and Order of the Board as 
follows: 


“By that decision and order, the Board concluded 
that it was satisfied from the evidence, assuming 
the need for showing knowledge of the offense at 
the time of discharge, that “at the time of the 
discharge interview the Respondent knew of the 
concerted nature of (the employee’s) activity.” 
CEE pp Ca) 


The Board, in its Decision and Order, made parti- 
cular references to its findings of facts upon which 
it based its conclusions with respect to the Employer’s 
Knowledge. The record is devoid of any allusion or 
reference to actual evidence to support any of these 
findings. 


The finding of the Board with respect to the “knowl- 
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edge issue” was as follows. 


“The activity of Akey in issue here consisted of 
her writing a letter to the Texas Health Depart- 
ment complaining of alleged unsanitary condi- 
tions in the Respondent’s restroom. As previously 
found by the Board, two other employees had 
approved Akey’s letter before it was mailed. The 
activity, thus, was concerted. The Board, how- 
ever, found that prior to discharging Akey for 
sending this letter, the Respondent was unaware 
that any employee other than Akey was involved 
in its mailing, and it was not until after she had 
been discharged that Akey indicated to the Re- 
spondent that she had written the letter on behalf 
of other employees. The Board held that to sustain 
a finding that an employee has been discharged in 
violation of Section 8(a) (1) for engaging in con- 
certed activity it must be established that prior 
to the discharge the Employer knew that the 
activity was concerted. The Board concluded that 
there was no evidence in the record to warrant 
attributing such knowledge to the Respondent. 
The Court, assuming, but without deciding, the 
validity of the Board’s rule requiring knowledge 
of the concerted nature of conduct as a prere- 
quisite to finding an 8(a) (1) violation, neverthe- 
less believed that the rule should not be applied 
‘with undue severity where the employee’s claim 
of having acted in concert with others is made 
known to the employer contemporaneously with 
the discharge,* and the reasonableness and prob- 
able soundness of the claim is supported by the 
4The fact that two other employees had approved Akey’s letter was 
reported to Respondent immediately after its words of discharge of 


Akey had been uttered and before any other action was taken to effec- 
tuate the termination. 
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background and the surrounding circumstances.* 
On reexamination of the record evidence in the 
light of the Court’s opinion, the Board now con- 
cludes that, assuming, but without passing on, 
the need for showing knowledge, that require- 
ment was satisfied by the evidence that at the 
time of the discharge interview the Respondent 
knew of the concerted nature of Akey’s activity.” 


In its brief the Petitioner cited references to the 
Record to show that the evidence completely contra- 
venes the premises from which the Board had reached 
its conclusions and findings on the point (Petitioner’s 
Brief 14, 31-32, 34-35). Specifically, the Petitioner 
demonstrated that there is no evidence at all to sup- 
port the Board’s finding that (1) two other employees 
had approved Akey’s letter before it was mailed, (2) 
the fact that two other employees had approved Akey’s 
letter was reported to Respondent, and (3) that Peti- 
tioner had knowledge of the contents of a letter pre- 
viously written by the employee. In its brief, the 
Board declined to present evidence in support of any 
of these findings which contradict those of the trial 
examiner, as follows: 

“The Respondent (Petitioner) had no reason to 
believe that Akey’s letter writing activity was 


for or on behalf of anyone other than herself.” 
(JA 181) 


On oral argument the Board freely admitted the fail- 


SAs noted by the Court, Akey was known as a leader among the em- 
ployees and at an earlier period had unsuccessfully sought to organize 
the employees; and Respondent suspected that she had written an 
— en oes to the State Health Department which on its face 

ted concerted activity and as to which the letter in issue was a 
Bea? (JA 187-188) 
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ure of its premises with respect to the employer’s 
knowledge and urged adoption of the proposition that 
statements of employees should be taken at something 
less than face value. 


Petitioner respectfully submits that the Board’s 
finding of knowledge at the time of the employee’s 
discharge still stands without evidential support and 
that such knowledge is a necessary element to viola- 
tion of Section 7 of the Act. 


Respectfully submitted, 


JOHN EDWARD PRICE 
Attorneys-at-Law 
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